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The subject case 1s provided for publication of a final rule

On October 6 1997 the Defense Acquisition Regulatory (DAR) Council forwarded to the
CAAC a final rule amending the FAR to clanfy policy on hquidated damages and
commercial item plans and to implement OFPP Policy Letter 95-1, Subcontracting Plans
for Compamnes Supplying Commercial Items On December 17, 1997, the Civihan Agency
Acquisition Council (CAAC) approved the final rule with changes, which were relayed to
the DARC Additional proposed changes were provided to the DARC on January 30,
1998 By message of February 27 1998 the DARC responded to the general and specific
changes recommended by the CAAC Final resolution was reached on March 18, 1998

This case involves changes to the instructions on the reverse of Standard Forms 294 and
295

The following are attached for your information
a Approved revisions to the FAR (Attachment A)
b Federal Register information (Attachment B)
¢ Changes to SF 294 and SF 295 (Attachment C)
d Message from DAR Staff dated March 18, 1998 (Attachment D)
Thus final rule also finalizes FAR Case 89-42, Liquidated Damages
Questions relating to this case may be referred to Ms Victoria Moss on (202) 501-4764
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Subpart 11 5--LIQUIDATED DAMAGES
11 501 General

Thuis subpart provides policies and procedures for the use of hqudated damages clauses 1n
solicitations and contracts for supplies services and construction [, except for the Ligquidated

Damages--Subcontracting Plan clause at 52 219-16, which may be applhied pursuant to 19 705-7]

¥ % k % %

SUBPART 19 7--SUBCONTRACTING WITH SMALL BUSINESS, SMALL

DISADVANTAGED BUSINESS AND WOMEN-OWNED SMALL BUSINESS CONCERNS

19 701 Definitions
As used 1n this subpart--

[“Commercial plan” means a subcontracting plan (including goals) that covers the offeror’s
fiscal year and that apphes to the entire production of commercial items sold by either the entire
company or a portion thereof (e g , division, plant, or product lne) |

"Failure to make a good faith effort to comply with the subcontracting plans"—as-used-m-this
subpart; means willful or intentional failure to perform 1 accordance with the requirements of the
subcontracting plan or willful or intentional action to frustrate the plan

[“Individual contract plan” means a subcontracting plan that covers the entire contract period
(including option perods), apphes to a specific contract, and has goals that are based on the
offeror’s planned subcontracting in support of the specific contract, except that indirect costs

mcurred for common or joint purposes may be allocated on a prorated basis to the contract |
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[“Master plan” means a subcontracting plan that contains all the required elements of an
individual contract plan, except goals, and may be incorporated into individual contract plans,
provided the master plan has been approved |

"Small business subcontractor" means any concern that-

(a) In connection with subcontracts of $10 000 or less #ineludmeuts-affihates #s [has a] number
of employees [, including its affihates, that] does not exceed 500 persons and

(b) In connection with subcontracts exceeding $10,000 #ts [has a] number of employees or average
annual receipts including its affiliates [that] does not exceed the size standard under seetien 19 102 for
the product or service 1t 1s providing on the subcontract

' Subcontract, as-usedin-ths-subpart, means any agreement (other than one involving an employer
employee relationship) entered into by a Government prime contractor or subcontractor calling for
supplies and/or services required for contract performance contract modification or subcontract
19 702 Statutory requirements

Any contractor recerving a contract for more than the simplified acquisition threshold shall agree 1n
the contract that small business concerns small disadvantaged business concerns and women-owned
small business concerns shall have the maximum practicable opportunity to participate in contract
performance consistent with 1ts efficient performance It 1s further the policy of the United States that its
prime contractors establish procedures to ensure the timely payment of amounts due pursuant to the
terms of their subcontracts with small business concerns small disadvantaged business concerns and
women owned small business concerns

(a) Except as stated 1n paragraph (b) of this section, [Section 8(d) of] the Small Business Act [(15
U S C 637(d))] imposes the following requirements regarding subcontracting with small businesses and

small business subcontracting plans



(1) In negotiated acquisitions each solicitation of offers to perform a contract or contract
modification whieh|that] individually 1s expected to exceed $500 000 ($1 000 000 for construction)
and that has subcontracting possibilities|,] shall require the apparently successful offeror to submit an
acceptable subcontracting plan If the apparently successful offeror fails to negotiate a subcontracting
plan acceptable to the contracting officer within the time limit prescribed by the contracting officer the
offeror will be meligible for award

(2) In sealed bidding acquisitions each invitation for bids to perform a contract or contract
modification whieh-[that] individually 1s expected to exceed $500 000 ($1 000 000 for construction)
and that has subcontracting possibilities shall require the bidder selected for award to submit a subcontr
acting plan If the selected bidder fails to submit a plan within the time hmit prescribed by the
contracting officer the bidder will be ineligible for award

(b) Subcontracting plans (see subparagraphs (a)(1) and (2) of this section) are not required-

(1) From small business concerns,

(2) For personal services contracts

(3) For contracts or contract modifications that will be performed entirely outside of any State
territory or possession of the United States the District of Columbia and the Commonwealth of Puerto
Rico or

(4) For modifications to contracts fwithin the general scope of the contract] that do not contain
the clause at 52 219-8 Utilization of Small, Small Disadvantaged and Women-Owned Small Business
Concerns (or equivalent prior clauses [e g , contracts awarded before the enactment of Pub L 95-
507D

(c) As stated in 15 U S C 637(d)(8) any contractor or subcontractor failing to comply 1 good faith

with the requirements of the subcontracting plan 1s in material breach of its contract Further 15U S C



637(d)(4)(F) directs that a contractor's failure to make a good faith effort to comply with the
requirements of the subcontracting plan shall result in the imposition of liquidated damages

(d) ***However the mentor-protege agreement must have been approved by the Office of Small and
Disadvantaged Business Utilization Office of the Deputy Under Secretary of Defense (International and
Commercial Programs) DUSD(I&CP)SADBU Room 2A338 3061 Defense Pentagon Washington DC
20301 3061 (703) 695 1536 before developmental assistance costs may be credited against subcontract
goals
19 703 Ehgibility requirements for participating in the program

(a) To be eligible as a subcontractor under the program a concern must represent 1tself as a small
business concern small disadvantaged business concern or a women owned small business concern

(1) To represent 1tself as a small business concern or a women owned small business concern a
concern must meet the appropriate defimition in 19 001
(2) To represent itself as a small disadvantaged business concern a concern must meet the

definition 1n 19 001 Individuals who represent that they are members of named groups (Black
Americans Hispamic Americans Native Americans Asian Pacific Americans, Subcontinent Astan
Americans) may also represent themselves as soctally and economically disadvantaged Individuals
who are not members of named groups may also represent themselves and participate 1n the program as
socially and economically disadvantaged if they are qualified by the SBA under the procedures 1 13
CFR 124 105(c)) Concerns that are tribally-owned entities or Native Hawanan Organizations may
represent themselves as socially and economically disadvantaged 1f they qualify under the requirements
of 13 CFR 124 112 or 13 CFR 124 113 respectively The Office of Minority Small Business and
Capital Ownership Development in the SBA has the final authority to determine the eligibility of a

concern to be designated as a small disadvantaged business concern and will answer inquiries from



contractors and others regarding eligibility Formal protests of a subcontractor s eligibility as a small
disadvantaged business may be initiated only by the contracting officer responsible for the prime
contract or by the SBA Such protests will be processed 1n accordance with 13 CFR 124 601 [through]
124 610 Other small business subcontractors and the prime contractor may submit information to the
contracting officer 1n an effort to persuade the contracting officer to initiate a protest Such protests 1n
order to be considered timely must be received by the contracting officer prior to completion of
performance by the intended subcontractor
(b) A contractor acting 1in good faith may rely on the written representation of its subcontractor
regarding the subcontractor's status [as a small business concern, a small disadvantaged business
concern, or a women-owned small business concern] The contractor, the contracting officer or any
other interested party can challenge a subcontractor's size status representation by filing a protest n
accordance with 13 CFR 121 1601 through 121 1608 Protests challenging a subcontractor's
disadvantaged status representation shall be filed 1n accordance with 13 CFR 124 601 through 124 610
Protests challenging a subcontractor s status as a women-owned small business concern shall be filed in
accordance with Small Business Administration procedures
19 704 Subcontracting plan requirements
(a) Each subcontracting plan required under 19 702(a)(1) and (2) must include--

(1) Separate percentage goals for using small business concerns small disadvantaged business
concerns and women-owned small business concerns as subcontractors

[(2) A statement of the total dollars planned to be subcontracted and a statement of the total

dollars planned to be subcontracted to small, small disadvantaged and women-owned small

business concerns,]



[(3) A description of the principal types of supphes and services to be subcontracted and an
identification of the types planned for subcontracting to small, small disadvantaged and women-
owned small business concerns,|

[(4) A description of the method used to develop the subcontracting goals,]

[(5) A description of the method used to 1dentify potential sources for solicitation purposes,)

[(6) A statement as to whether or not the offeror included indirect costs 1n establishing
subcontracting goals, and a description of the method used to determine the proportionate share
of indirect costs to be incurred with small, small disadvantaged and women-owned small business
concerns,]

2)[7] The name of an individual employed by the offeror who will adminster the offeror's
subcontracting program, and a description of the duties of the individual,

3)[8] A description of the efforts the offeror will make to ensure that small business concerns
small disadvantaged business concerns and women-owned small business concerns w4t have an
equitable opportunity to compete for subcontracts

4)[9] Assurances that the offeror will include the clause at 52 219 8 Utilization of Small Small
Disadvantaged and Women-Owned Small Business Concerns (see 19 708(b)) 1n all subcontracts that
offer further subcontracting opportunities and that the offeror will require all subcontractors (except
small business concerns) that receive subcontracts in excess of $500,000 ($1 000 000 for construction)
to adopt a plan stmilar to the plan required by the clause at 52 219 9 Small Small Disadvantaged and
Women-Owned Small Business Subcontracting Plan (see 19 708(c))

€5)[10] Assurances that the offeror will (1) cooperate 1n any studies or surveys as may be required
(11) submit periodic reports sr-erderto-allow [so that] the Government-te [can] determine the extent of

compliance by the offeror with the subcontracting plan and (111) submut Standard Form (SF) 294



Subcontracting Report for Individual Contracts and SF 295 Summary Subcontract Report,+n
aceordance-with [following] the instructions on the forms [or as provided 1n agency regulations, and
(1v) ensure that its subcontractors agree to submit SF’s 294 and SF 295, and]
€6) [11] A-reatation [description] of the types of records the-efferer [that] will [be]

maintainfed] te-demeonstrate [concerning] procedures adopted to comply with the requirements and
goals 1n the plan 1ncluding establishing source lists and a description of the offeror's efforts to locate
small small disadvantaged and women-owned small business concerns and to award subcontracts to
them

(b) Contractors may establish on a plant or division wide basis a master subeontracting plan [(see
19 701)] whaeh|that] contains all the elements required by the clause at 52 219 9 Small Small
Disadvantaged and Women-Owned Small Business Subcontracting Plan except goals Master plans
shall be effective for a 3 year period after approval by the contracting officer, however 1t 1s incumbent
upon contractors to maintain and update master plans Changes required to update master plans are not
effectrve until approved by the contracting officer A master plan, when incorporated 1n an individual
plan, shall apply to that contract throughout the life of the contract

(c) For [multiyear contracts or] contracts containing options, the cumulative value of the basic
contract and all options 1s considered 1n determining whether a subcontracting plan 1s necessary (see
19 705-2(a)) If a plan 1s necessary and the offeror 1s submitting an individual contract plan the plan
shall contain all the elements required by 19 704(a) and shall contain separate-pa¥rts [statements and
goals] ene for the basic contract and ene for each option

[(d) A commercial plan (as defined mn 19 701) 1s the preferred type of subcontracting plan for

contractors furnishing commercial items The contractor shall--



(1) Submit the commercial plan to either (1) The first contracting officer awarding a
contract subject to the plan during the contractor’s fiscal year, or (u) If the contractor has ongomg
contracts with commercial plans, to the contracting officer responsible for the contract with the
latest completion date The contracting officer shall negotiate the commercial plan for the
Government The approved commercial plan shall remain n effect during the contractor’s fiscal
year for all Government contracts mn effect during that period, and

(2) Submit a new commercial plan, 30 working days before the end of the fiscal year, to the
contracting officer responsible for the uncompleted Government contract with the latest
completion date The contractor must provide to each contracting officer responsible for an
ongoing contract subject to the plan, the i1dentity of the contracting officer that will be negotiating
the new plan When the new commercial plan 1s approved, the contractor shall provide a copy of
the approved plan to each contracting officer responsible for an ongoing contract that 1s subject to
the plan ]

19 705 Responsibihities of the contracting officer under the subcontracting assistance program
19 705-1 General support of the program

The contracting officer may encourage the development of increased subcontracting opportunities in
negotiated acquisition by providing monetary incentives such as payments based on actual
subcontracting achievement or award|-}fee contracting (see the clause at 52 219-10 Incentive
Subcontracting Program and 19 708(c)) When using any contractual incentive provision based upon
rewarding the contractor monetarily for exceeding goals 1n the subcontracting plan the contracting
officer must ensure that (a) the goals are realistic and (b) any rewards for exceeding the goals are

commensurate with the efforts the contractor would not have otherwise expended Incentive provisions



should normally be negotiated after reaching final agreement with the contractor on the subcontracting
plan
19 705-2 Deternmiming the need for a subcontracting plan

The contracting officer shall take the following actions to determine whether a proposed contractual
action requires a subcontracting plan

(a) Determine whether the proposed contractual action will meet the dollar threshold 1n 19 702(a)(1)
or (2) If the action includes options or similar provisions include their value in determining whether
the threshold 1s met

(b) Determine whether subcontracting possibilities exist by considering relevant factors such as -

(1) Whether firms engaged 1n the business of furmshing the types of items to be acquired
customarily contract for performance of part of the work or maintamn sufficient in-house capability to
perform the work and
(2) Whether there are likely to be product prequalification requirements

(c) If 1t 1s determined that there are no subcontracting possibilities the determination must be
approved at a level above the contracting officer and placed 1n the contract file

(d) In solicitations for negotiated acquusitions the contracting officer may require the submission of
subcontracting plans with mmitial offers or at any other time prior to award In determining when
subcontracting plans should be required as well as when and with whom plans should be negotiated the
contracting officer shall consider the itegrity of the competitive process the goal of affording
maximum practicable opportunity for small small disadvantaged and women owned small business
concerns to participate and the burden placed on offerors

19 705-3 Preparing the sohcitation



The contracting officer shall provide the Small Business Administration's (SBA's) resident
procurement center representative, if any a reasonable period of time to review any solicitation
requiring submussion of a subcontracting plan and to submit advisory findings before the solicitation 15
1ssued
19 705-4 Reviewing the subcontracting plan

The contracting officer shall review the subcontracting plan for adequacy ensuring that the required
information goals and assurances are included (see 19 704)

(a) No detailed standards apply to every subcontracting plan Instead the contracting officer must
consider each plan 1n terms of the circumstances of the particular acquisition including

(1) Previous imvolvement of small business concerns as prime contractors or subcontractors in
similar acquisitions

(2) Proven methods of involving small business concerns as subcontractors 1n similar acquisitions
and

(3) The relative success of methods the contractor intends to use to meet the goals and
requirements of the plan as evidenced by records maintained by contractors

(b) If under a sealed bid solicitation a bidder submuts a plan that does not cover each of the sux [11]
required elements (see 19 704) the contracting officer shall advise the bidder of the deficiency and
request submuission of a revised plan by a specific date If the bidder does not submut a plan whieh
[that] incorporates the sprequired elements within the time allotted the bidder shall be ineligible for
award Ifthe plan although responsive evidences the bidder's intention not to comply with 1ts
obligations under the clause at 52 219-8 Utilization of Small Small Disadvantaged and Women Owned

Small Business Concerns the contracting officer may find the bidder nonresponsible

10



(c) In negotiated acquisitions, the contracting officer shall determine whether the plan 1s acceptable
based on the negotiation of each of the s#x [11] elements of the plan (see 19 704) Subcontracting goals
should be set at a level that the parties reasonably expect can result from the offeror expending good
faith efforts to use small small disadvantaged and women owned small business subcontractors to the
maximum practicable extent [The contracting officer shall take particular care to ensure that the
offeror has not submitted unreasonably low goals to mmmmize exposure to hquidated damages and
to avoird the admmmistrative burden of substantiating good faith efforts Additionally,]P-[p]articular
attention should be paid to the identification of steps that 1f taken would be considered a good faith
effort No goal should be negotiated upward 1f it 1s apparent that a higher goal will significantly increase
the Government's cost or seriously impede the attainment of acquisition objectives An incentive
subcontracting clause (see 52 219-10 Incentive Subcontracting Program) may be used when additional
and unique contract effort, such as providing technical assistance could significantly increase
subcontract awards to small, small disadvantaged or women-owned small businesses

(d) In determining the acceptability of a proposed subcontracting plan the contracting officer should
take the following actions

(1) [Obtain information available from the cogmzant administrative contracting office, as
provided for in 19 706(a), and -Efe]valuate the offeror's past performance 1n awarding subcontracts for
the same or similar products or services to small, small disadvantaged and women-owned small business
concerns If information 1s not available on a specific type of product or service, evaluate the offeror's
overall past performance [and consider the performance of other contractors on similar efforts]

(2) In accordance with 15 U S C 637(d)(4)(F)(1n) ensure that the goals offered are attainable in

relation to--

11



(1) The subcontracting opportunities available to the contractor, commensurate with the
efficient and economical performance of the contract
(11) The pool of eligible subcontractors available to fulfill the subcontracting opportunities and
(111) The actual performance of such contractor in fulfilling the subcontracting goals specified in
prior plans
[(3) Ensure that the subcontracting goals are consistent with the offeror’s cost ar pricing
data or information other than cost or pricing data |
3)[(4)] Evaluate the offeror's make-or-buy policy or program to ensure that 1t does not conflict
with the offeror's proposed subcontracting plan and 1s 1n the Government's interest If the contract
involves products or services that are particularly specialized or not generally available in the
commercial market consider the offeror's current capacity to perform the work and the possibility of
reduced subcontracting opportunities
[(5)] Evaluate subcontracting potential considering the offeror's make or-buy policies or
programs, the nature of the preduets [supphes] or services to be subcontracted the known availability
of small small disadvantaged and women-owned small business concerns 1n the geographical area
where the work will be performed, and the potential contractor's long-standing contractual relationship
with 1ts suppliers
€5)[(6)] Advise the offeror of available sources of information on potential small small
disadvantaged and women-owned small business subcontractors as well as any specific concerns known
to be potential subcontractors If the offeror's proposed goals are questionable the contracting officer
shall emphasize that the information should be used to develop realistic and acceptable goals
€){(7)] Obtain advice and recommendations from the SBA procurement center representative (1f

any) and the agency small business specialist

12



19 705-5 Awards mnvolving subcontracting plans
(a) In making an award that requires a subcontracting plan, the contracting officer shall be responsible
for the following
(1) Consider the contractor's comphance with the subcontracting plans submitted on previous
contracts as a factor in determining contractor responsibility
(2) Assure that a subcontracting plan was submitted when required
(3) Notify the SBA resident procurement center representative of the opportunity to review the
proposed contract (including the plan and supporting documentation) The notice shall be 1ssued 1n
sufficient time to provide the representative a reasonable time to review the material and submait
advisory recommendations to the contracting officer Failure of the representative to respond mn a
reasonable period of time shall not delay contract award
(4) Determine any fee that may be payable if an incentive 1s used in conjunction with the
subcontracting plan
(5) Ensure that an acceptable plan 1s incorporated into and made a matenal part of the contract
(b) Letter contracts and similar undefinitized instruments, which would otherwise meet the
requirements of 19 702(a)(1) and (2) shall contain at least a preliminary basic plan addressing the
requirements of 19 704 and 1n such cases require the negotiation of the final plan within 90 days after
award or before definitization whichever occurs first
19 705-6 Postaward responsibilities of the contracting officer
After a contract or contract modification containing a subcontracting plan 1s awarded the contracting

officer [who approved the plan] 1s responsible for the following

13



(a) Notifying the SBA of the award by sending a copy of the award document to the Assistant
Regional Adminstrator for Procurement Assistance in the SBA region where the contract will be
performed

(b) Forwarding a copy of each [commereial] plan and any associated approvals to the Assistant
Regional Adminsstrator for Procurement Assistance 1n the SBA region where the contractor's
headquarters 1s located | | Hany-eompany-wide-plans-were recerved-from-offerors-of-commereinl
produets-

(c) Giving to the assigned SBA resident procurement center representative (1f any) a copy of-

(1) Any subcontracting plan submutted 1n response to a sealed bid solicitation and
(2) The final negotiated subcontracting plan that was incorporated into a negotiated contract or
contract modification

(d) Notifying the SBA resident procurement center representative of the opportunity to review
subcontracting plans in connection with contract modifications

(e) Forwarding a copy of each plan or a determination that there 1s no requirement for a
subcontracting plan to the cognizant contract administration office

(f) Imtiating action to assess hiqudated damages 1n accordance with 19 705-7 upon a
recommendation by the administrative contracting officer or receipt of other reliable evidence to indicate
that such action 1s warranted

(g) Taking action to enforce the terms of the contract upon receipt of a notice under 19 706¢a)6) [()}
19 705-7 Liquidated damages

(a) Maximum practicable utilization of small small disadvantaged and women owned small business
concerns as subcontractors in Government contracts 1s a matter of national interest with both social and

economic benefits When a contractor fails to make a good faith effort to comply with a subcontracting

14



plan, these objectives are not achieved and 15 U S C 637(d)(4)(F) directs that hquidated damages shall
be paid by the contractor

(b) The amount of damages attributable to the contractor's failure to comply shall be equal-te an
amount equal [to] the actual dollar amount by which the contractor failed to achieve each

subcontract[ing] goal| ] €

subeontract-goal-

(c) If at eentraet completion [of the basic contract or any option], or 1n the case of a commercial
produets plan at the close of the fiscal year for which the plan 1s applicable a contractor has failed to
meet 1ts subcontracting goalsi, the contracting officer shall review all available information for an
mdication that the contractor has not made a good farth effort to comply with the plan If no such
mdication 1s found, the contracting officer shall document the file accordingly | and [If] the
contracting officer decides 1n accordance with paragraph (d) of this subsection that the contractor failed
to make a good faith effort to comply with 1ts subcontracting plan the contracting officer shall give the
contractor written notice specifying the faillure advising the contractor of the possibility that the
contractor may have to pay to the Government liquidated damages and providing a period of 48 [15
working] days (or longer period as necessary) within which to respond The notice shall give the
contractor an opportunity to demonstrate what good faith efforts have been made before the contracting
officer 1ssues the final decision, and shall further state that failure of the contractor to respond may be
taken as an admission that no valid explanation exists When-appropraterthe-notice-may-nvite-the
contractor-to-diseuss-the-matter-

(d) In determuning whether a contractor failed to make a good faith effort to comply with 1ts

subcontracting plan a contracting officer must look to the totality of the contractor's actions consistent

15



with the information and assurances provided 1n 1ts plan The fact that the contractor failed to meet its
subcontracting goals does not 1n and of itself constitute a failure to make a good faith effort For
example notwithstanding a contractor's diligent effort to 1dentify and solicit offers from small small
disadvantaged and women-owned small business concerns factors such as unavailability of anticipated
sources or unreasonable prices may frustrate achievement of the contractor's goals However when
considered 1n the context of the contractor s total effort in accordance with 1ts plan the following |[,
though not all inclusive,] may be considered as-+ndiesa [indicators] of a failure to make a good faith
effort a failure to attempt to 1dentify contact solicit or consider for contract award small small
disadvantaged or women-owned small business concerns, a failure to designate [and maintain] a
company official to administer the subcontracting program {and monitor and enforce comphance with
the plan, a failure to submit Standard Form (SF) 294, Subcontracting Report for Individual
Contracts, or SF 295, Summary Subcontract Report, in accordance with the imstructions on the
forms or as provided 1n agency regulations] a failure to maintain records or otherwise demonstrate
procedures adopted to comply with the plan [or] the adoption of company policies or procedures
whieh|that] have as their objectives the frustration of the objectives of the plan

(e) If after consideration of all the pertinent data, the contracting officer finds that the contractor
failed to make a good faith effort to comply with 1ts subcontracting plan the contracting officer shall
1ssue a final decision to the contractor to that effect and require the payment of iquidated damages n an

amount stated The contracting officer's final decision shall state that the contractor has the right to

appeal under the clause 1n the contract entitled Disputes

16



[(f) With respect to commercial plans approved under paragraph-(H-of the [clause at] 52 219-

9, Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan, the
contracting officer that approved the plan shall--

(1) Perform the functions of the contracting officer under this subsection on behalf of all
agencies with contracts covered by the commercial plan,

(2) Determine whether or not the goals 1n the commercial plan were achieved and, if they
were not achieved, review all available information for an indication that the contractor has not
made a good faith effort to comply with the plan, and document the results of the review,

(3) If a determination 1s made to assess hquidated damages, 1n order to calculate and
assess the amount of damages, the contracting officer shall ask the contractor to provide—

(1) Contract numbers for the Government contracts subject to the plan,

(1) The total Government sales during the contractor’s fiscal year, and

(n) The amount of payments made under Government contracts subject to that plan
that contributed to the contractor’s total sales during the contractor’s fiscal year

(4) When appropriate, assess hquidated damages on the Government’s behalf, based on
the pro rata share of subcontracting attnibutable to the Government contracts For example The
contractor’s total actual sales were $50 million and 1its actual subcontracting was $20 milhon The
Government’s total payments under contracts subject to the plan contributing to the contractor’s
total sales were $5 milhion, which accounted for 10 percent of the contractor’s total sales

Therefore, the pro rata share of subcontracting attributable to the Government contracts would

17



be 10 percent of $20 milhon, or $2 milhon To continue the example, if the contractor failed to
achieve 1ts small business goal by 1 percent, the iquidated damages would be calculated as 1
percent of $2 milhion, or $20,000 The contracting officer shall make simlar calculations for each
category of small business where the contractor failed to achieve its goal and the sum of the dollars
for all of the categories equals the amount of the hquidated damages to be assessed A copy of the
contracting officer’s final decision assessing hquidated damages shall be provided to other
contracting officers with contracts subject to the commercial plan |

(g) Liquidated damages shall be 1n addition to any other remedies that the Government may have

[(h) Every contracting officer with a contract that 1s subject to a commercial plan shall include
in the contract file a copy of the approved plan and a copy of the final decision assessing
hiquidating damages, if applicable |
19 706 Responsibilities of the cognizant admmstrative contracting officer

¢ The administrative contracting officer 1s responsible for assisting 1n evaluating subcontracting
plans and for monitoring, evaluating and documenting contractor performance under the clause
prescribed 1n 19 708(b) and any subcontracting plan included 1n the contract The contract
admimstration office shall provide the necessary information and advice to support the contracting
officer, as appropriate by furmshing--

) [(a)] Documentation on the contractor's performance and compliance with subcontracting
plans under previous contracts
) [(b)] Information on the extent to which the contractor 1s meeting the plan's goals for

subcontracting with eligible small small disadvantaged and women-owned small business concerns

18



3} [(c)] Information on whether the contractor's efforts to ensure the participation of small small
disadvantaged and women-owned small business concerns are in accordance with 1ts subcontracting
plan

& [(d)] Information on whether the contractor 1s requiring 1ts subcontractors to adopt similar
subcontracting plans

€ [(e)] Immediate notice 1f during performance the contractor 1s falling to meet 1ts
commitments under the clause prescribed 1n 19 708(b) or the subcontracting plan -and

€) [(f)] Immediate notice and rationale 1f during performance the contractor 1s failing to comply
in good faith with the subcontracting plan|, and]

[(g) Immediate notice that performance under a contract 1s complete, that the goals were or
were not met, and if not met, whether there 1s any indication of a lack of a good faith effort to

comply with the subcontracting plan |

19 707 The Small Business Administration's role mn carrying out the program

(a) Under the program, the SBA may--
(1) Assist both Government agencies and contractors 1n carrying out their responsibilities with
regard to subcontracting plans

(2) Review (within 5 working days) any solicitation that meets the dollar threshold 1n 19 702(a)(1)

or (2) before the sohicitation 1s 1ssued

19



(3) Review (within 5 working days) before execution any negotiated contractual document
requiring a subcontracting plan, including the plan 1tself, and submit recommendations to the contracting
officer, which shall be advisory in nature and

(4) Evaluate compliance with subcontracting plans, either on a contract-by-contract basis or 1n
the case of contractors having multiple contracts on an aggregate basis

(b) The SBA 1s not authorized to (1) prescribe the extent to which any contractor or subcontractor
shall subcontract (2) specify concerns to which subcontracts will be awarded or (3) exercise any
authority regarding the admimstration of individual prime contracts or subcontracts
19 708 Sohcitation provisions and contract clauses

(a) The contracting officer shall insert the clause at 52 219-8 Utilization of Small Small
Disadvantaged and Women-Owned Small Business Concerns 1n solicitations and contracts when the
contract amount 1s expected to be over the simplified acquisition threshold unless--

(1) A personal services contract 1s contemplated (see 37 104) or

(2) The contract together with all its subcontracts 1s to be performed entirely outside of any State
territory, or possession of the United States the District of Columbia and the Commonwealth of Puerto
Rico

(b)(1) The contracting officer shail, when contracting by negotiation 1nsert the clause at 52 219 9
Small Small Disadvantaged and Women-Owned Small Business Subcontracting Plan 1n solicitations
and contracts that (1) offer subcontracting possibilities (11) are expected to exceed $500 000 ($1 000 000
for construction of any public facility), and (1) are required to include the clause at 52 219-8
Utilization of Small, Small Disadvantaged and Women-Owned Small Business Concerns unless the
acquisition 1s set aside or 1s to be accomplished under the 8(a) program When contracting by sealed

bidding rather than by negotiation the contracting officer shall use the clause with 1ts Alternate I When
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contracting by negotiation and subcontracting plans are required with 1nitial proposals as provided for in
19 705 2(d) the contracting officer shall use the clause with 1ts Alternate 11

(2) The contracting officer shall insert the clause at 52 219 16, Liquidated Damages -
Subcontracting Plan 1n all solicitations and contracts containing the clause at 52 219-9 Small Small
Disadvantaged and Women-Owned Small Business Subcontracting Plan or {the clause with] 1ts
Alternate I [or II]

(c)(1) The contracting officer may when contracting by negotiation insert in solicitations and
contracts a clause substantially the same as the clause at 52 219-10 Incentive Subcontracting Program
when a subcontracting plan 1s required (see 19 702¢a)&3) and mnclusion of a monetary incentive 1s 1n
the yjudgment of the contracting officer necessary to increase subcontracting opportunities for small
small disadvantaged and women owned small business concerns and 1s commensurate with the efficient
and economical performance of the contract unless the conditions 1n paragraph (c)(3) of this section are
applicable The contracting officer may vary the terms of the clause as specified in paragraph (c)(2) of
this section

(2) Various approaches may be used in the development of small, small disadvantaged and
women-owned small business concerns' subcontracting incentives They can take many forms from a
fully quantified schedule of payments based on actual subcontract achievement to an award|-]fee
approach employing subjective evaluation critena (see paragraph (c)(3) of this section) The incentive
should not reward the contractor for results other than those that are attributable to the contractor's
efforts under the incentive subcontracting program

(3) As specified 1n paragraph (c)(2) of this section, the contracting officer may include small

small disadvantaged and women owned small business subcontracting as one of the factors to be
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considered 1n determining the award fee 1n a cost-plus-award-fee contract, 1n such cases however the
contracting officer shall not use the clause at 52 219-10 Incentive Subcontracting Program
52 219-9 Small, Small Disadvantaged and Women-Owned Small Business

Subcontracting Plan

As prescribed 1n 19 708(b) insert the following clause

SMALL, SMALL DISADVANTAGED AND WOMEN-OWNED
SMALL BUSINESS SUBCONTRACTING PLAN (Date)

(a) This clause does not apply to small business concerns

nt. '\ g

[(b) Defimitions
As used mm this clause—

“Commercial item” means a product or service that satisfies the definition of commercial item
i section 2 101 of the Federal Acquisition Regulation

“Commercial plan” means a subcontracting plan (including goals) that covers the offeror’s
fiscal year and that apphes to the entire production of commercial items sold by either the entire
company or a portion thereof (e g , division, plant, or product Ie)

“Individual contract plan” means a subcontracting plan that covers the entire contract period

(mncluding option periods), apphes to a specific contract, and has goals that are based on the
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offeror’s planned subcontracting in support of the specific contract, except that indirect costs
incurred for common or joint purposes may be allocated on a prorated basis to the contract
“Master plan” means a subcontracting plan that contamns all the required elements of an

individual contract plan, except goals, and may be mmcorporated into individual contract plans,
provided the master plan has been approved |

"Subcontract;" as-used-m-this-elause;means any agreement (other than one involving an employer-
employee relationship) entered into by a Federal Government prime Contractor or subcontractor calling
for supplies or services required for performance of the contract or subcontract

(c) The offeror upon request by the Contracting Officer, shall submit and negotiate a subcontracting
plan, where applicable which separately addresses subcontracting with small business concerns with
small disadvantaged business concerns and with women-owned small business concerns If the offeror
1s submitting an individual contract plan the plan must separately address subcontracting with small
business concerns small disadvantaged business concerns and women-owned small business concerns
with a separate part for the basic contract and separate parts for each option (if any) The plan shall be
included 1n and made a part of the resultant contract The subcontracting plan shall be negotiated within
the time specified by the Contracting Officer Failure to submit and negotiate the subcontracting plan
shall make the offeror ineligible for award of a contract

(d) The offeror's subcontracting plan shall include the following

(1) Goals, expressed 1n terms of percentages of total planned subcontracting dollars for the use of

small business concerns small disadvantaged business concerns and women-owned small business
concerns as subcontractors The offeror shall include all subcontracts that contribute to contract
performance and may include a proportionate share of products and services that are normally allocated

as mdrect costs
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(2) A statement of--

(1) Total dollars planned to be subcontracted [for an individual contract plan, or the
offeror’s total projected sales, expressed 1n dollars, and the total value of projected subcontracts to
support the sales for a commercial plan]

(1) Total dollars planned to be subcontracted to small business concerns,

(111) Total dollars planned to be subcontracted to small disadvantaged business concerns and

(1v) Total dollars planned to be subcontracted to women-owned small business concerns

(3) A description of the principal types of supplies and services to be subcontracted and an
1dentification of the types planned for subcontracting to (1) small business concerns (11) small
disadvantaged business concerns and (111) women-owned small business concerns

(4) A description of the method used to develop the subcontracting goals 1n paragraph (d)(1) of
this clause

(5) A description of the method used to 1dentify potential sources for solicitation purposes (e g
existing company source hists the Procurement Automated Source System (PASS) of the Small
Business Administration the National Minority Purchasing Council Vendor Information Service the
Research and Information Division of the Minority Business Development Agency 1n the Department of
Commerce or small small disadvantaged and women-owned small business concerns trade
associations) A firm may rely on the information contained 1n PASS as an accurate representation of a
concern's size and ownership characteristics for purposes of maintaining a small business source st A
firm may rely on PASS as 1ts small business source list Use of the PASS as 1ts source list does not
relieve a firm of 1ts responsibilities (e g outreach assistance counseling publicizing subcontracting

opportunities) 1n this clause
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(6) A statement as to whether or not the offeror included indirect costs in establishing
subcontracting goals and a description of the method used to determine the proportionate share of
indirect costs to be mcurred with (1) small business concerns (11) small disadvantaged business concerns
and (111) women-owned small business concerns

(7) The name of the individual employed by the offeror who will administer the offeror's
subcontracting program and a description of the duties of the individual

(8) A description of the efforts the offeror will make to assure that small small disadvantaged and
women owned small business concerns have an equitable opportunity to compete for subcontracts

(9) Assurances that the offeror will include the clause 1n this contract entitled 'Utilization of
Small, Small Disadvantaged And Women-Owned Small Business Concerns" 1n all subcontracts that
offer further subcontracting opportunities and that the offeror will require all subcontractors (except
small business concerns) whe[that] receive subcontracts in excess of $500 000 ($1 000 000 for
construction of any public facility) to adopt a [subcontracting] plan ssnar-te-the-plan-agreed-to-by
the-offeror [that comphes with the requirements of this clause]

(10) Assurances that the offeror will (1) Cooperate 1n any studies or surveys as may be required
(1) Submut periodic reports sn-erder-to-allow [so that] the Government-te [can] determine the extent of
compliance by the offeror with the subcontracting plan (1) Submit Standard Form (SF) 294,
Subcontracting Report for Individual Contracts and/or SF 295 Summary Subcontract Report -+
aceordanee-wath [following] the instructions on the forms [or as provided n agency regulations,} and
(1v) Ensure that its subcontractors agree to submit Standard-Eerms-294-and-295 [SF’s 294 and 295]

(11)] A-reestatron [description] of the types of records the-offerer [that] will [be] maintain[ed]
to-demeonstrate [concerning] procedures that have been adopted to comply with the requirements and

goals 1n the plan 1ncluding establishing source lists and a description of [the offeror's] s efforts to
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locate small small disadvantaged and women-owned small business concerns and award subcontracts to
them The records shall include at least the following (on a plant-wide or company wide basis unless
otherwise indicated)

(1) Source lists (e g PASS), guides, and other data that identify small small disadvantaged and
women owned small business concerns

(1) Orgamzations contacted 1n an attempt to locate sources that are small small disadvantaged
or women-owned small business concerns

(111) Records on each subcontract solicitation resulting in an award of more than $100 000
mdicating (A) Whether small business concerns were solicited and 1f not why not (B) Whether small
disadvantaged business concerns were solicited and 1f not why not (C) Whether women-owned small
business concerns were solicited and 1f not why not, and (D) If applicable the reason award was not
made to a small business concern

(1v) Records of any outreach efforts to contact—(A) trade associations (B) business
development organizations and (C) conferences and trade fairs to locate small small disadvantaged and
women-owned small business sources

(v) Records of internal gmidance and encouragement provided to buyers through (A)
workshops seminars tramning etc and (B) momtoring performance to evaluate compliance with the
program s requirements

(v1) On a contract-by contract basis records to support award data submutted by the offeror to
the Government including the name address and business size of each subcontractor Contractors
having eempany-or-dasion-wide-annual [commeraal] plans need not comply with this requirement

(e) In order to effectively implement this plan to the extent consistent with efficient contract

performance the Contractor shall perform the following functions
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(1) Assist small small disadvantaged and women-owned small business concerns by arranging
solicitations time for the preparation of bids quantities specifications and delivery schedules so as to
facilitate the participation by such concerns Where the e[Clontractor’'s lists of potential small small
disadvantaged and women-owned small business subcontractors are excessively long reasonable effort
shall be made to give all such small business concerns an opportunity to compete over a period of time

(2) Provide adequate and timely consideration of the potentialities of small small disadvantaged
and women owned small business concerns in all "make or buy" decisions

(3) Counsel and discuss subcontracting opportunities with representatives of small small
disadvantaged and women-owned small business firms

(4) Provide notice to subcontractors concerning penalties and remedies for misrepresentations of
business status as small, small disadvantaged or women-owned small business for the purpose of
obtaining a subcontract that 1s to be included as part or all of a goal contained in the Contractor's
subcontracting plan

(f) A master subeontraeting plan on a plant or division wide basis whieh{that] contains all the
elements required by paragraph (d) of this clause, except goals may be incorporated by reference as a
part of the subcontracting plan required of the offeror by this clause provided (1) the master plan has
been approved (2) the offeror ensures that the master plan 1s updated as necessary and provides copies
of the approved master plan including evidence of its approval to the Contracting Officer and (3) goals

and any deviations from the master plan deemed necessary by the Contracting Officer to satisfy the

requirements of this contract are set forth 1n the individual subcontracting plan
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offeror's-commereinl-produets-

[(2) A commercial plan s the preferred type of subcontracting plan for contractors furnishing
commercial items The commercial plan shall relate to the offeror’s planned subcontracting
generally, for both commercial and Government business, rather than solely to the Government
contract Commercial plans are also preferred for subcontractors that provide commercial items
under a prime contract, whether or not the prime contractor 1s supplying a commercial item |

(b) Prior compliance of the offeror with other such subcontracting plans under previous contracts will
be considered by the Contracting Officer i determining the responsibility of the offeror for award of the
contract

(1) The failure of the Contractor or subcontractor to comply 1n good faith with (1) the clause of this
contract entitled ' Utilization of Small Small Disadvantaged Business and Women-Owned Small
Business Concerns " or (2) an approved plan required by this clause shall be a material breach of the

contract

(End of clause)

Alternate I (OCT 1995) When contracting by sealed bidding rather than by negotiation substitute the

following paragraph (c) for paragraph (c) of the basic clause
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(c) The apparent low bidder, upon request by the Contracting Officer, shall submit a subcontracting
plan where applicable which separately addresses subcontracting with small business concerns with
small disadvantaged business concerns and with women-owned small business concerns If the bidder 1s
submitting an 1individual contract plan the plan must separately address subcontracting with small
business concerns small disadvantaged business concerns and women-owned small business concerns
with a separate part for the basic contract and separate parts for each option (1f any) The plan shall be
mcluded 1n and made a part of the resultant contract The subcontracting plan shall be submitted within
the time specified by the Contracting Officer Failure to submit the subcontracting plan shall make the
bidder ineligible for the award of a contract
Alternate II (MAR 1996) As prescribed in 19 708(b)(1) substitute the following paragraph (c) for
paragraph (c) of the basic clause

(c) Proposals submitted 1n response to this solicitation shall include a subcontracting plan which
separately addresses subcontracting with small business concerns small disadvantaged business
concerns and women owned small business concerns If the offeror 1s submitting an individual contract
plan the plan must separately address subcontracting with small business concerns small disadvantaged
busmess concerns and women-owned small business concerns with a separate part for the basic contract
and separate parts for each option (if any) The plan shall be included in and made a part of the resultant
contract The subcontracting plan shall be negotiated within the time specified by the Contracting
Officer Failure to submit and negotiate a subcontracting plan shall make the offeror ineligible for award
of a contract
* * * * *

52 219-16 Laqumidated Damages--Subcontracting Plan

As prescribed m 19 708(b)(2) 1insert the following clause
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LIQUIDATED DAMAGES--SUBCONTRACTING PLAN (OCT 1995)

(a) "Failure to make a good faith effort to comply with the subcontracting plan ' as used in this
clause means a willful or intentional failure to perform in accordance with the requirements of the
subcontracting plan approved under the clause in this contract entitled "Small Small Disadvantaged and
Women-Owned Small Business Subcontracting Plan," or willful or intentional action to frustrate the
plan

(b) [Performance shall be measured by applying the percentage goals to the total actual
subcontracting dollars or, if a commercial plan 1s involved, to the pro rata share of actual
subcontracting dollars attributable to Government contracts covered by the commercial plan | If
at contract completion or in the case of a commercial preduet plan at the close of the fiscal year for
which the plan 1s apphicable the Contractor has failed to meet its subcontracting goals and the
Contracting Officer decides 1n accordance with paragraph (c) of this clause that the Contractor failed to
make a good faith effort to comply with 1ts subcontracting plan established 1n accordance with the
clause 1n this contract entitled Small Small Disadvantaged and Women Owned Small Business
Subcontracting Plan ’ the Contractor shall pay the Government liquidated damages 1n an amount stated
The amount of probable damages attributable to the Contractor's failure to comply shall be an amount

equal to the actual dollar amount by which the Contractor failed to achieve each subcontract goal| | e¥s

(c) Before the Contracting Officer makes a final decision that the Contractor has failed to make such
good faith effort the Contracting Officer shall give the Contractor written notice specifying the failure
and permitting the Contractor to demonstrate what good faith efforts have been made jand to discuss

the matter] Failure to respond to the notice may be taken as an admission that no valid explanation
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exists If, after consideration of all the pertinent data the Contracting Officer finds that the Contractor
failed to make a good faith effort to comply with the subcontracting plan the Contracting Officer shall
1ssue a final decision to that effect and require that the Contractor pay the Government hquidated

damages as provided in paragraph (b) of this clause

(d) With respect to commercial preduet plans —+-eeompany-wide-or-drasion-wide

that-commereial-produet-plan- [, the Contracting Officer who approved the plan will perform the

functions of the Contracting Officer under this clause on behalf of all agencies with contracts
covered by the commercial plan]

(e) The Contractor shall have the right of appeal under the clause 1n this contract entitled Disputes
from any final decision of the Contracting Officer

(f) Liquudated damages shall be in addition to any other remedies that the Government may have

(End of clause)
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(Billing Code 6820-34-P)
DEPARTMENT OF DEFENSE
GENERAL SERVICES ADMINISTRATION
NATIQNAL AERONAUTICS AND SPAC#IADMINISTRATION
48 CFR Parts 11, 19, 52, and 53
[FAR Case 8$7-300]
Federal Acgquisition Regulation;
" Liguidated Damages.
AGENCiES: ‘Department of Defense (DODS, General Services
Adminieration (GSA), and National:Aeronautics and Space

Agdministration (NASAR).

ACTION: Final Rule.

SUMMARY: The CivilianAAgency Acqﬁisition Council and the
Defense Acguisition Regulatiorns Council have agreed on a
finak rule amending the Fedcral Acguisition ReguJation((fAR)
to clarify policy orn liguidated damages and commercial
subcontracting plans and té implement OTPP Policy Letter 95-
1, Subcontfacting Plans for Companies Supplying Commercial
;tems.l This regulatory action was nof subject to Office of
Managémenﬁ and Budget review under Executive Qrder 12866,

dated September 30, 1993. This is not a major rule under

5 U.S.C. BO4.

SUPPLEMENTARY INFORMATION:

L)tc +H 23. 



06787 16:32 °  BT036020350 OUSD{AIDP{DAR} va CAAC ' - Zoly

A. BACKGROUND

An interim rule, under FAR Case 89-042 (Liguidated
Damages),rwas-published on July 21, 1989 (54 FR 30708), to
require a ‘prime contractor to pay liguidated damages.upon a'
finding of a lack of good faith effort to meet small
business subcontracting goals. This rule implemented
Section 304 of the Business Opportunity Develooment Refcocrm
Act of 1988, Fub. L. 100-656.

A proposed rule containing revisions to fhe interim
rule was published on April 11, 1997 (62 FR 17960). The
revisions in the propesed rule resulted from the public
commentsirecgived on the interim rule, and from the
reqﬁirements of -OFPP Policy Letter 95;1, Subcontracting
Plans for:Companies Supplying Commercial Items.

Eigh; sources submitted comments in response‘tovthe
proposed ruie. 2ll comments were consideied in deVelopihg
‘the final rule.

B. Regulatory Flexibility Act

'The'Department of Defenéc, the General Services
Rdministration, and the National Aeronautics and Space
Adminiétration certify tha+ this final ruie will not have a
51gnificaq; economic impact on a substantial number of small
entiﬁies within'tﬁe meaning of thc Regulatory Flexibility
Act, > U.5.C. 601, et seqg., beﬁause smali'business concerns

are exempt from subcorntracting pian reguirements.
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C. Paperwork Reduction Act
The Paperwork Reduction Act (Public Law 10 —13)‘44LC%0€0 '70%/
. o N° amgn e hrg
deemed=—%v apply because the final :uleqseaﬁains informaetion

collection reguirements.
Fwas submItted—to—tire—Offace

. ~-
est TeETace

was—anproved- through

A3

n
___of Management—andBudge

-List of Subjects in 48 CFR Parts 11, 19, 52, and 53

Government procurement.
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SUBCONTRACTING REPORT FOR INDIVIDUAL CONTRACTS ) OMB No.: 9000-0006
(See instructions on reverse) Expires: 03/31/38

Tonc reporung burden for this collection’ of information is esumated 10 average 3 hours per response, including the time for
sviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing
~e collection of information. Send .comments regarding this burden estimate or any other aspect of this collection of information,
-cluding suggestions for reducing this burder, to the FAR Secretariat (MVR), Federal Acquisition Policy Division, GSA, Washington,
:C 20405.

1. CORPORATION, COMPANY OR SUBDIVISION COVERED 3. DATE SUBMITTED

SOMPANY NAME

STREET ADDRESS 4. REPORTING PERIOD FROM INCEPTION OF CONTRACT THAU:

YEAR
o a. STATE |e. ZIP CODE [J warar [ serrao ’

S. TYPE OF REPORT

D REGULAR D FINAL D REVISED

6. ADMINISTERING ACTIVITY (Plesse cneck aoolicabie dox)

CONTRACTOR IDENTIFICATION NUMBER

ARMY GSA B NASA
NAVY . DOE OTHER FEDERAL AGENCY (Specify)
AlR FORCE DEFENSE LOGISTICS AGENCY
7. REPORT SUBMITTED AS (Checx one and provige apooropriste numoer) 8. 'AGENCY OR CONTRACTOR AWARDING CONTRACT
PRIME CONTRACT NUMBER a. AGENCY'S OR CONTRACTOR'S NAME
] PRIME CONTRACTOR . ’
— : SUBCONTRACT NUMBER b STREZT ADDRESS
] SUBCONTRACTOR
- DOLLARS AND PERCENTAGES IN THE FOLLOWING BLOCKS: c. CiTY d. STATE je. ZIP CODE
; ] DO INCLUDE INDIRECT COSTS - D DO NOT INCLUDE INDIRECT COSTS

SUBCONTRACT AWARDS

TYPE CURRENT GOAL ACTUAL CUMULATIVE
WHOLE DOLLARS | PERCENT WHOLE DOLLARS PERCENT

*Oa. SMALL BUSINESS CONCERNS (Include SD8, WOS8,
HBCU/MI) (Doliar Amount and Percent of 10c.)

-0k, LARS:E BUSINESS CONCERNS (Dollar Amount and Percent
of 10¢c.)

“0c. TOTAL 1S f10 d 106. p
4] um of 108 an J 100.0% | 1 .100.0

2

"1, SMALL DISADVANTAGED (SDB) CONCERNS (inciude
HBCU/MI (Doltar Amount and Percent of 10¢.)

"2, WOMEN-OWNED SMALL BUSINESS (WOSB! CONCERNS
{Dollar Amount and Percent of 10c.}

Z REMARKS

+¢ NAME OF INDIVIDUAL ADMINISTERING SUBCONTRACTING PLAN Y4b. TELEPHONE NUMBER

|AREA CODE NUMBER

*<THORIZED FOR LOCAL REPRODUCTION STANDARD FORM 294 (REV. ) _
tevious admon ik Not usabie . Prescribed by GS4-FAR (48 CFR) 53.218¢1a:



GENERAL INSTRUCTIONS
1. This report is rrot required from smal businesses,

~. This report is not required for commercial items for which a
-smpany-wide annual plan {i.e., a Commarcial Plan) has besn approved,
-or i{rom large businesses in the Department of Defense (DOD) Tem
>ogram for Negotiation of Comprehensive Subcontracting Plans. The
lummary Subconmact Report (SF 295) is required for contractors
sperating under one of these two conditions and shouid be submitted to
~ne Government in accordance with the instructions on that form.

:. Trus form collects subcontract award data from prime
-ontractors/subcontractors that: {(a) hold one or more contracts over
:300.000 (over $1,000,000 for constwructon of a pubiic facility); and {b)
3re required 1o report subcontracts awarded to Small Business (SB),
:mall Disadvantaged Business (SDB), and Women-Owned Small Business
WCSB) concerns under a subcontracting plan. For the Department of
Cefense {(DOD), the National Aeronauucs and Space Admintstration
NASAY and the Coast Guard, this form also collects subcontract award
sata for Histonically Black Colieges and Universities (HBCUs) and Minonity
nsttunons (Mis).

2. This report is required for sach contract containing a subcontracting
oian and must be submitied to the administrauve contracting officer
{ACD) or contracting officer if no ACO is assigned. semi-annually during
zontract performance for the periods ended March 31st and Sepiember
30m. A wseparate report is reqguired for esch contract at contract
compietion. Reports are due 30 days after the ciose of esach reporung
oeriod unless otherwise directed by the contracting officer. Reporis are
required when due, regardiess of whether there has been any
subcontracting activity since the inception of the contract or since the
Jrevious report.

2. Oniy subcontracts involving performance within the U.S., its
sossessions, Puerto Rico, and the Trust Territory of the Pacific isiands
3nouid De inciuded iIn this report. .

6. Purchasas from 8 corporation, company, or subdivison that is an
atfiiiate of the prime/subcontractor are not included in this report.

7. Subcontract award ‘data reported on this form by prime
sontractorsisubcontractors shall be limited to awards made to their
immediate subcontractors. Credit cannot be taken for awards made 1o
lower tier subcontractors.

SPECIFIC INSTRUCTIONS

BLOCK 2: For the Contractor Identification Number, enter the nine-digit
Zata Umwversal Numbering System (DUNS)} number that identifies the
soecific contractor establishment. If there is noc DUNS number available
nat identifies the exact name and address entered in Block 1, contact
Jun and Bradstreet information Services at 1-800-233-0505 to get one
ree of c_harge over the telephone. Be prepared to provige the following
ntormation: {1} Company name; (2) Company aadress; (3] Company
:sleohone number; (4] Line of business: (5) Chief exscutive officer/kay
manager; {6} Date the company was started: (7) Number of peopie
empioyed by the company; and {8) Company atfiliation.

8LOCK 4: Check only one. Note that all subcontract award data
eported on this form represents activity since the inception of the
sontrac: througn the date indicated in this biock.

SLOCX 5: Check whether this report is a "Regular,” “Final,” and/or
"Revised” report. A “Final” report shouid be checked only if the
sontractor has compieted the coniract or subcontract reported in Block

A "Revised” repor: 1s a change to a repor: praviously submitted for
1e same perioc.

E;OCX 6: Identity the department or agency administering the majority
°' suocontracung plans.

SLOCK 7: indicate wnetner the reporung contractor is submitting this

€20t as a prime contractor or subcontractor and the pame contract or
S.bZontract numbper.

SLOCK 8 Enter tne name and aoaress o the Federai department or

2JENCY awarding the contraCi or the prme contracilor awarding the
sdabcontract.

SLOCK 9: Check the sppropriate biock to indicate whether indirect
oSS are ncluded in the gollar amounts in biocks 102 through 12. To
*NsUre  comparabiiity berween the goal and actual columns, the
=ontractor mey include indirect costs in the sctual column only if the
supcontracting pian included indirect costs in the goal.

SLOCKS 10a through 12: Under “Current Goal.” snter the doliar and
-#7Cent goais in eacn category (SB. SDB. ancd WQSB8| trom the sub-

contracting plan approved for this contract. (If the onginal goals
agreed upon at contract award have been revised as 3 result of
contract modifications, enter the original goais in Block 13. The
amounts entered in Blocks 10a through 12 should reflect the
rovised goals.) Under ~“Actual Cumuilative,” enter actual
subcontract achievements (doilar and percent} from the inception
of the contract through the date of the report shown in Block 4, in
cases where indirect costs are inciuded, the amounts shouid
include both direct awards and an appropriate prorated portion of
indirect awards.

BLOCK 10a: Report all subcontracts awarded to SBs inciuding
subcontracts to SDBs and WOSBs. For DOD, NASA, and Coast
Guard contracts, include subcontracting awards to HBCUs and Mis.

BLOCK 10b: Report all subcontracts awarded to large businesses
(LBs).

BLOCX 10c: Report on this line the total of all subcontracis
awarded under this contract (the sum of lines 10a and 10b).

BLOCKS 11 and 12: Each of these items is a subcategory of Block '
10a. Note that in some cases the same doliars may be reponed in
both Block 11 and Block 12 (i.e., SDBs owned by women|.

BLOCKX 11: Report ali subcontracts awarded to SDBs (including
women-owned SD8s). For DOD, NASA, and Coast Guard
contracts, include subcontract awards to HBCUs and Mis.

BLOCK 12: Report all subcontracts awarded to Women-Owned
firms (inciuding SDBs owned by women|.

BLOCK 13: Enter a short narrative explanation if (a) SB, SDB, or
WOSB accompiishments fall below that which wouid be expected
using a straight-line projection of goals through the period of
contract performance; or (b} if this ts a final report, any one of the
three goals was not met.

SPECIAL INSTRUCTIONS FOR COMMERCIAL PLANS
DEFINITIONS

1. Commercial itam means a product or service that satisfies the
definiton of commercial itsm in Section 2.101 of the Federal

Acquisition Regulation. in cAudia 8 o “\S

2. Commercial plan means a2 subcontracting pian\that covers the
otferor's fiscal year and that appiies to the entire production of
commaercial itams sold by either the entire company or a portion
thereof (e.g., division, plant, or product line).

3. Subcontract means a contract, purchase order, amendment, or
other legal obligation executed = by the prime
contractor/subcontractor calling tor supplies or services required for
the performance of the original contract or subcontract.

4. Direct Subcontract Awards are those that are identified with
the performance of one or more specific Government contract(s}.

5. Indirect costs are those which, because of incurrence for
common or joint purposes, are not identified with specific
Government contracts; these awards are reiated to Government
contract performance but remain for allocation after direct awards
have been detsrmined and identified 1o specific Government
contracts.

DISTRIBUTION OF THIS REPORT
For the Awarding Agency or Contractor:

The original copy of this report snould be provioed 'to the
conuacting officer at the agency or contractor identified in Block E.
For contracts with DOD, a copy should also be proviced to the
Defense Logistics Agency (DLA} at the cognizant Defense Coniract
Management Area Operauons (DCMAQ) otfice.

For the Small Business Administravon [SBA}:
A copy of this report must be provided to the cognizant
Commerical Market Representative (CMR) at the tme of 32

compiiance review. 1 is NOT necessary 10 mail the SF 294 10 SBA
uniess specifically requesied by the CMR.

STANDARD FORM 294 (rev 1 BACK



SUMMARY SUBCONIRACT REPORT OMB No.: 9000-0007

(See instructions on reverse) Expires: 03/31/98

“Dirc reporting buroen for this collecuon of iniormapon.is‘ estimated 1o average 13 hours per response, including the time.ior ravi_ewmg mnstrucuons,
‘arching exisung daia sources, gathering and maintaining the ‘data needed, and compieting and reviewing the coliection o{ informaton. Send
;mments regarding this burden estimate or any other aspect of this collection of informaton, including suggestions for reducing this burden, 10 the FAR
scratanat (MVR), Federal Acguisition Policy Division, GSA, Washington, DC 20405,

1. CORPORATION, COMPANY OR SUBDIVISION COVERED 3. DATE SUBMITTED

ZOMPANY NAME

3TREZT ADDRESS 4. REPORTING PERIOD:

YEAR
— : [ ocrr. 0cT -
== 3 STATE je. 2P CODE MAR 31 SEPT 30

S. TYPE OF REPORT

D RESULAR D FINAL D REVISED

6. ADMINISTERING ACTIVITY /Peste check apoiicable box/

ZONTRACTOR IDENTIFICATION NUMBER

ARMY DEFENSE LOGISTICS AGENCY DOE
NAVY NASA OTHER FEDERAL AGENCY (Specify)
AIR FOACE . GSA
7. REPORT SUBMITTED AS (Check one | 8. TYPE OF PLAN
:] PRIME CONTRACTOR D BOTH ’D INDIVIDUAL D COMMERCIAL
"‘ i IF PLAN IS A COMMERCIAL PLAN, SPECIFY THE PERCENTAGE OF THE DOLLARS ON l
—! SUBCONTRACTOR i THIS REPORT ATTRIBUTABLE TO THIS AGENCY. l

9. CONTRACTOR'S MAJOR PRODUCTS OR SERVICE LINES

c

2 d

CUMULATIVE FISCAL YEAR SUBCONTRACT AWARDS
{Report cumuiative figures for reporting period in Block &)

PERCENT
TYPE WHOLE DOLLARS {To ncfareﬁ)tenth
of a

Za. SMALL BUSINESS CONCERNS (include SD8, W0OSB, HBCU/MI)
(Dollar Amoun: and Percent of 10c.)

2b. LARGE BUSINESS CONCERNS (Dollar Amount and Percent of 10c.)

Jc. TOTAL (Sum of 103 and 10b.)

SMALL DISADVANTAGED (SDB; CONCERNS (Doltar Amount and Percent of 10c.)

Z. WOMEN-OWNED SMALL BUSINESS (WQOSB) CONCERNS
(Dollar Amoun: and Percenr of 10c¢.)

Z. HISTORICALLY BLACK COLLEGES AND UNIVERSITIES (HBCU) AND MINORITY
INSTITUTIONS (MDY f/f applicanle) (Dollar Amount and Percen: of 10c.)
= AZMARES

15 CONTRACTOR'S OFFICIAL WHC ADMINISTERS SUBCONTRACTING PROGRAM
b TITLE

ahE c TELEPHONE NUMBER
ARE~ CODE NUMBER

16. CHIEF EXECUTIVE OFFICER
c. SIGNATURE

NANET

-z

d DATE

- JTHORIZED FOR LOCAL REPRODUCTION
TEVIOUL 0CITION 18 NO! usabie

STANDARD FORM 295 (Rev. )
Proscnoed by GSA - FAR 1a8 CFR! 53.219 (D)



GENERAL INSTRUCTIONS
1. Thix report is not required from small businessesx.

2. This form e b t sward data from pnme
contrsciors/subcontractors that:  {a) hold one or more contracts over $500,000
lover $1.,000,000 for construction of a public faciiityl; and {b) are required 10
report subcontracts awarded to Small Bumnesc (SB), Small Disadvantaged
Susinest {SDB), and Women-Owned Smail Businoss (WOSB) concems under s
subcontracting plan. For the Department of Defenss (DOD], the National
Aeronautics snd Space Administration |NASA], and the Cosst Guard, this form
aso  coblects subcontrsct sward dsta for Hiwmtorcally Black Coleges and
Univerwitiss (HBCUs) and Minority insthutions (Mis},

3. This report must be submitted semi- Sy {tor the six months ended March
31st and the twelve monthe snded September 3I0thl for contracis with the
Depsrumant of Defenss (DOD! and annually (for the twoive months ended
September 30th) for contrects with civikian agencies, excopt for contracts covered
ov an approved Commercial Plan {see epecisi instructions in nght-hand columnj.
Repons sre due 30 days after the ciowe of sach reporting penod.

4. This report mey be submitted on a corporate, company, or subdivision (e.g..
piant or division operating on a separate profit center] basis, unioss otherwise
airected by the sgency awarding the contract.

5. N a pnme contractor/subcontractor is performing work for more than one
“eaeral agency, & mparste report shall be submitied to sach agency coverning only
that agency's contracts. provided at least one of that agency s Contracts i over
3$500.000 lover $1,000,000 for construction of a pubhc facility) and contamns a
subcontracung pian. (Note that DOD is consxiered 10 be 3 singie agency, see
next mstruction.)

6. For DOD, . kdsted report shouid be submitied for all contracis awarded
by military deperimanis/agencms and/or subcontracis swarded by DOD prime
contrectors. However, DOD contractors invoived in construction and reisted
mamntenance and repair must submit 8 separate report tor each DOD component.

7. Only subctontracts invoiving performance within the U.S., it possassions,
Puerto Rico, and the Trust Terrrtory of the Pacific isdands snoukd be included in
thus report.

8. Purchasss from a corporation, Y. or subdivie
the prime/subcontractor sre not included in this report.

that it an atfiliste of

9. Subcontract award data reported on this form by pnme contractors/subcon-
tractors shall be limited to awards made to thew immediate subcontractors. Credit
cannat ba takan for swarde made to lowes tier ssbcontractors.

10. See special instructions in right-hand column for Commercial Plans.
SPECIFIC INSTRUCTIONS

BLOCX 2: For the Conuactor Kentification Number, enter the nine-digit Data
Universal Numbering System (DUNS) number that wentifies the specific contractor
estaviishment. H there is no DUNS number avaiiable that identifies the exact
name and addresc entersd in Block 1, contact Dun and Braastreet Information
Services at 1-800-333-0505 to get one free of charge over the telephone. Be
prepared to provide the following information: (1) Company name: (2) Company
agaress; (3) Company teimphone number. {4) Line of businest: {5) Chief exocutive
officer/key manager, (6] Date the company was started; {7) Number of peopie
‘'empioyed by the company; and (8} Company atfihation.

8LOCK 4: Check oniy one. Note that March 31 represents the six months from
October 1st and that September 30th represents the tweive months from October
1st. Enter the yeasr ot the raporting pernod.

BLOCKX S: Check whether this report is & “Reguiar,” “Final.” and/or “Rewisad”
report. A “Fwnal” report shouid be checked only I the contracior has completed
all the contracts contaming msbcontracting plans awarded by the sgency to which
ft s mponting. A "Rewvised” report is a change to a report previously submmted for
the same penod.

BLOCX 6: Ildentity the oepartment or agency administaning the majorty of
subcontracting plans

BLOCK 7: This raport encompacses all contracts with the Federal Govemment for
the agency to which it is submMed, inciuding subcontracts racerved from other
large Dusinessos that have contracts with the same agency. Indicate i this biock

wnether the CONtractor 18 a pnme Contractor. subcontractor. or both icheck only
one!.

BLOCK B: Check only one. Check "Commercial Plan” only if thes report 15 under
an sporoved Commercial Plan. For a Commerciai Plan. the contractor must specity

tne percentage of doliars in Blocks 10s through 13 attnoutable 10 the agency to
wmMch this roport is being submmed

BLOCK 9: identity the major product or senace lines ot the reporting organization

BLOCKS 10 through 13: These entnes should inciuae all subcontract swards
resulting from contracts or subcontracts. regardiess of dollar amount, received
trom the sgency to wrich this repornt 16 submmied. M reporting ac 3 subcontractor,
repor: ali subcontracts awaroed under pnme contracts.. Amounts should include
Doth dwect awerds anc an appropnate prorated portion of indirect awards. (The
'Nerect portion is based on the percentage of work being pertormed for the

073 3nIzatIoN 10 Which the repof 1s being submitied in reiation to other work bemng -

oenormed by the pnme contractorseubcontractor.) Do not inciude awarde made in
=pport of commercial bumnesz uniess “Commencal” i checked in Block B (sae
Specul inntructione tor Commercial Planc n nght hand columnl.

Report only thome dolkars subcontracied this fiecai yesr for the penod
ndicated In Block 4.

BLOCK 10a: Rspornt sl mubcontracts swarded to $B¢ Including msbcontracis
to SOBs and WOSBx. For DOD, NASA, and Coest Guard contracts, include
subcontracting awards to HBCUt and Mix.

BLOCK 10b: Report all subcontracts swarded to large busnesses {LBsl.

BLOCK 10c: Report on thic line the grand total of ail subcontracts (the sum
of iines 10a and 10b}.

BLOCKS 11 and 13: Each of these nems is a subcategory of Block 10a.

Note that in some casac the sarme dolars may be reported on both Block 11
and Block 12 f(i.e., SDBs owned by women|. Rkewise subcontrects to
HBCUs or Mis shoukd be reporied on both Biock 11 and 13.

BLOCK 11: Roport all subcontracts awarded 10 SDBs linciuding
women-ownad SDBs!. For DOD, NASA, and Coast Guard contracts, nciude
mibcontrect awards to HBCUc and Mix.

BLOCX 12: Report all subcontracts awarded to Women-Owned Small
Business firms (inciuding -SDBs owned by womeni.

BLOCKX 13 {For contrmctzs with DOD, NASA, snd Cosst Guardl: Enter the’
doliar vaiue of all supcontracts with HBCUs/Mls.

SPECIAL INSTRUCTIONS FOR COMMERCIAL PLANKS

1. This report is due on Ociober 30th each year for the previous fiscal
yoar enoed September 30th.

2. The annual report submittad by reporting organzations that have an
approved company-wide annual subcontracting pian for commercial items
shall inciude all subcontracting acuwvity under commercial pians in efifect
during the yoar snd shall be suomitied in addition to the required reporns for
other-than-commercial tems, # any.

3. Enter in Blocks 102 through 13 the total of all subcontract awards
under the contractor’'s Commercial Plan. Show in Block B the percaniage
of this 10tal that is aniributable to the agency to which this report is baing
submimed. Thic report muet be submmied to esach apency from whicn
contracts for commercial productt covered by an approved Commercial Plan
were received.

Y .~

DEFINITIONS

1. Commercial ftern means a product or service that satisfies the definition

of commencai ftem in Section 2.101 qf thp Federal Acquisition Raguiation.
ine\wvadin ool s

2. Commercial plan means a subcontracting pia t covers the afferor’s

fiscal year and that applies to the entire production of comwmnercial nems

sold by erther the entire company or a portion thereof (e.g., divison, plant,

or product linel.

3. Subcontract means a contract, purchase order, amendment, or other
legai obligation executed by the prime contractorssubcontractor calling tor
suppies or servicas required for the perforrnance of the onginal tontract or
subcontract. .

4. Direct Subcontract Awards are those that are identified with the
performance of one or more specific Govermment contractis).

S. indirect Subcontract Awards are those which, becauss of incurrence
tor common ofr joint purposes. are not wdentified wrth epecific Government
contracts; these awards are reiated to Government contrac: periormance
but femain for allocation after direct awards have been determined and
ioentified to specific Government contracts.

SUBMITTAL ADDRESSES FOR ORIGINAL REPORT
For DOD Contractors, send reponis lo the cognzant contract administration

oHice as stated in the contract.

For Civikan Agency Contractors, send reports to awarding agency:

1. NASA: Forward reoons tc NASA, Otffice of Procurement MEC HS-D

washington, DC 20546

[X}

CTHER FEDERAL DEPARTMENTS OR AGENCIES  Forward
report 1o the DSDBU Dwecstor uniess otherwise proviged for in
instructions by the Department or Agency

FOR&LL CONTRACTORS:

SMALL BUSINESS ADMINISTRATION (SBA): Send “info copy to the
cognuzant Commercia: Market Representauve {CMR! at the address proviaed
by SBA Cali SBA Meaaguanert in Washington, DC at (202) 205-647S for
correct address if unknown

STANDARD FORM 295 (rev 1 BACK
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U.S. GENERAL SERVICES ADMINISTRATION
Office of Governmentwide Policy

0CT 16 logr

MEMORANDUM FOR CIVILIAN AGENCY ACQUISITION COUNCIL (CAAC)
MEMBERS

4
FROM: M’%
CHAIRMAN

CIVILIAN AGENCY ACQUISITION COUNCIL
SUBJECT: FAR Case 97-300, Liquidated Damages
The subject case is provided for consideration by the CAAC as a final rule.

By memorandum of Qctober 6, 1997, the Defense Acquisition Regulations Council
(DARC) forwarded to the CAAC a draft final rule amending the FAR to clarify policy on
liquidated damages and commercial subcontracting plans and implement OFPP Policy
Letter 95-1, Subcontracting Plans for Companies Supplying Commercial Items.

The FAR Staff recommends that the coverage provided by the DARC be approved with
the following revisions:

Page 2 - in the definition of subcontract, retain the phrase "as used in this subpart."
This phrase is necessary because Part 44 contains a different definition of
subcontract. A similar change is needed in 52.219-9(b) (page 23). The DAR Staff
concurs with this recommendation.

Page 3 - 19.702(b)(4), replace the proposed phrase "in-scope modifications" with
the phrase "modifications within the general scope of the contract." The FAR staff
recommends this change because the recommended phrase is used in Part 43,
Contract Modifications, while the phrase "in-scope" is not defined or commonly
used in the FAR.

Page 3 - 19.702(b)(4), retain the parenthetical "(or equivalent prior clauses)" and
remove the proposed new parenthetical. This change is needed because the DARC
approved change does not take into account earlier versions of the clause that
were in the FAR or other agency regulations. The DAR Staff concurs with this
recommendation.

1800 F Street, NW, Washington, DC 20405—-0002

Federal Recycling Program i Printed on Recycled Paper



SF 294 - Remove the unnecessary header "SPECIAL INSTRUCTIONS FOR
COMMERCIAL PLANS"

SF 295 - Special instruction #3 for commercial plans, delete "commercial
products" and insert "commercial items." Also, delete the proposed instruction for
Block 14 and insert the following special instruction for commercial plans:

4. List in Block 14 all Federal agencies from which contracts for
commercial items covered by an approved Commercial Plan were received.

This change is necessary because:

1. There are other purposes for block 14 (e.g., the contractor may use it to explain
why goals were not met or as a continuation of block 9). This instruction should
not be set out as the only use for Block 14.

2. A contractor with a commercial plan could have thousands of contract awards
during the year. Reporting each of these contract awards would be a significant
burden on the contractor and would provide little needed information to the
Government.

3. Although the DARC did not explain the purpose for the proposed change, the
FAR Staff assumes it is to support the contracting officer's responsibilities in
assessing liquidated damages under a subcontracting plan. In the event this
situation should ever arise, data records of agencies listed on the report could be
searched to locate the contracts awarded to the contractor.

The following documents are attached for your consideration:

A. Memorandum from the DARC dated October 6, 1997
B. Matrix and disposition of comments received in response to the proposed rule

Questions may be referred to Ms. Victoria Moss on 202/501-4764, (e-mail:
victoria. moss@gsa.gov, FAX: 202/501-4067).

Attachments



September 24, 1997

Baseline FAR through FAC 97-01

Subpart 11.5--LIQUIDATED DAMAGES
11.501 General. |

This subpart provides policies and procedures for the use of liquidated damages clauses in
solicitations and contracts for supplies, services, and construction [, except for the Liquidated

Damages--Subcontracting Plan clause at 52.219-16, which may be applied pursuant to 19.705-7].

* %k 3k Kk ok

SUBPART 19.7--SUBCONTRACTING WITH SMALL BUSINESS, SMALL

DISADVANTAGED BUSINESS AND WOMEN-OWNED SMALL BUSINESS CONCERNS

19.701 Definitions.
As used in this subpart--

[“Commercial plan” means a subcontracting plan (including goals) that covers the offeror’s

gp
fiscal year and that applies to the entire production of commercial items sold by either the entire
pPp
company or a portion thereof (e.g., division, plant, or product line).]

"Failure to make a good faith effort to comply with the subcontracting plans'-as-used-in-this
subpart; means willful or intentional failure to perform in accordance with the requirements of the
subcontracting plan, or willful or intentional action to frustrate the plan.

[“Individual contract plan” means a subcontracting plan that covers the entire contract period

(including option periods), applies to a specific contract, and has goals that are based on the

HecH /!
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offeror’s planned subcontracting in support of the specific contract, except that indirect costs
incurred for common or joint purposes may be allocated on a prorated basis to the contract.]

[“Master plan” means a subcontracting plan that contains all the required elements of an
individual contract plan, except goals, and may be incorporated into individual contract plans,
provided the master plan has been approved.]

"Small business subcontractor" means any concern that--

(a) In connection with subcontracts of $10,000 or less if-includingits-affiliates, its [has a] number
of employees [, including its affiliates, that] dogs not exceed 500 persons; and

(b) In connection with subcontracts exceeding $10,000, if-its [has a] number of employees or average
annual receipts, including its affiliates, [that] does not exceed the size standard under seetien 19.102 for
the product or service it is providing on the subcontract.

"Subcontract;”" as-used-in-this-subpart; means any agreement (other than one involving an employer-
employee relationship) entered into by a Government prime contractor or subcontractor calling for
supplies and/or services required for contract performance, contract modification, or subcontract.

19.702 Statutory requirements.

Any contractor receiving a contract for more than the simplified acquisition threshold shall agree in
the contract that small business concerns, small disadvantaged business concerns and women-owned
small business concerns shall have the maximum practicable opportunity to participate in contract
performance consistent with its efficient performance. It is further the policy of the United States that its
prime contractors establish procedures to ensure the timely payment of amounts due pursuant to the
terms of their subcontracts with small business concerns, small disadvantaged business concerns and

women-owned small business concerns.



(a) Except as stated in paragraph (b) of this section, [Section 8(d) of] the Small Business Act [(15
U.S.C. 637(d))] imposes the following requirements regarding subcontracting with small businesses and
small business subcontracting plans.

(1) In negotiated acquisitions, each solicitation of offers to perform a contract or contract
modification, whieh|that] individually is expected to exceed $500,000 ($1,000,000 for construction)
and that has subcontracting possibilities|,] shall require the apparently successful offeror to submit an
acceptable subcontracting plan. If the apparently successful offeror fails to negotiate a subcontracting
plan acceptable to the contracting officer within the time limit prescribed by the contracting officer, the
offeror will be ineligible for award.

(2) In sealed bidding acquisitions, each invitation for bids to perform a contract or contract
modification, whiek|that] individually is expected to exceed $500,000 ($1,000,000 for construction)
and that has subcontracting possibilities, shall require the bidder selected for award to submit a subcontr-
acting plan. If the selected bidder fails to submit a plan within the time limit prescribed by the
contracting officer, the bidder will be ineligible for award.

(b) Subcontracting plans (see subparagraphs (a)(1) and (2) of this section) are not required--

(1) From small business concerns;

(2) For personal services contracts;

(3) For contracts or contract modifications that will be performed entirely outside of any State,
territory, or possession of the United States, the District of Columbia, and the Commonwealth of Puerto
Rico; or

(4) For [in-scope] modifications to contracts that do not contain the clause at 52.219-8, Utilization
of Small, Small Disadvantaged and Women-Owned Small Business Concerns (ex-equivalent-prior

elauses) [(or equivalent prior Defense Acquisition Regulation, Federal Procurement Regulations,



~

or NASA Procurement Regulation clauses); e.g., contracts awarded before the enactment of Pub.
L. 95-507].

(c) As stated in 15 U.S.C. 637(d)(8), any contractor or subcontractor failing to comply in good faith
with the requirements of the subcontracting plan is in material breach of its contract. Further, 15 U.S.C.
637(d)(4)(F) directs that a contractor's failure to make a good faith effort to comply with the
requirements of the subcontracting plan shall result in the imposition of liquidated damages.

(d) ***However, the mentor-protégé agreement must have been approved by the Office of Small and
Disadvantaged Business Utilization, Office of the Deputy Under Secretary of Defense (International and
Commercial Programs) DUSD(I&CP)SADBU, Room 2A338, 3061 Defense Pentagon, Washingtbn, DC
20301-3061, (703) 695-1536, before developmental assistance costs may be credited against subcontract
goals.

19.703 Eligibility requirements for participating in the program.

(a) To be eligible as a subcontractor under the program, a concern must represent itself as a small
business concern, small disadvantaged business concern or a women-owned small business concern.

(1) To represent itself as a small business concern or a women-owned small business concern, a
concern must meet the appropriate definition in 19.001.

(2) To represent itself as a small disadvantaged business concern, a concern must meet the
definition in 19.001. Individuals who represent that they are members of named groups (Black
Ameficans, Hispanic Americans, Native Americans, Asian-Pacific Americans, Subcontinent-Asian
Americans) may also represent themselves as socially and economically disadvantaged. Individuals
who are not members of named groups may also represent themselves, and participate in the program, as
socially and economically disadvantaged if they are qualified by the SBA under the procedures in 13

CFR 124.105(c)). Concerns that are tribally-owned entities or Native Hawaiian Organizations may
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represent themselves as socially and economically disadvantaged if they qualify under the requirements
of 13 CFR 124.112 or 13 CFR 124.113, respectively. The Office of Minority Small Business and
Capital Ownership Development in the SBA has the final authority to determine the eligibility of a
concern to be designated as a small disadvantaged business concern, and will answer inquiries from
contractors and others regarding eligibility. Formal protests of a subcontractor's eligibility as a small
disadvantaged business may be initiated only by the contracting officer responsible for the prime
contract or by the SBA. Such protests will be processed in accordance with 13 CFR 124.601 [through]
124.610. Other small business subcontractors and the prime contractor may submit information to the
contracting officer in an effort to persuade the contracting officer to initiate a protest. Such protests, in
order to be considered timely, must be received by the contracting officer prior to completion of
performance by the intended subcontractor.

(b) A contractor acting in good faith may rely on the written representation of its subcontractor
regarding the subcontractor's status [as a small business concern, a small disadvantaged busineés
concern, or a women-owned small business concern]. The contractor, the contracting officer, or any
other interested party can challenge a subcontractor's size status representation by filing a protest, in
accordance with 13 CFR 121.1601 through 121.1608. Protests challenging a subcontractor's
disadvantaged status representation shall be filed in accordance with 13 CFR 124.601 through 124.610.
Protests challenging a subcontractor’s status as a women-owned small business concern shall be filed in
accordance with Small Business Administration procedures.

19.704 Subcontracting plan requirements.

(a) Each subcontracting plan required under 19.702(a)(1) and (2) must include--

(1) Separate percentage goals for using small business concerns, small disadvantaged business

concerns and women-owned small business concerns as subcontractors;



[(2) A statement of the total dollars planned to be subcontracted and a statement of the total
dollars planned to be subcontracted to small, small disadvantaged and women-owned small
business concerns;]

[(3) A description of the principal types of supplies and services to be subcontracted and an
identification of the types planned for subcontracting to small, small disadvantaged and women-
owned small business concerns;)

[(4) A description of the method used to develop the subcontracting goals;]

[(5) A description of the method used to identify potential sources for soliéitation purposes;]|

[(6) A statement as to whether or not the offeror included indirect costs in establishing
subcontracting goals, and a description of the method used to determine the proportionate share
of indirect costs to be incurred with small, small disadvantaged and women-owned small business
concerns;| |

)[7] The name of an individual employed by the offeror who will administer the offeror's
subcontracting program, and a description of the duties of the individual,

3)[8] A description of the efforts the offeror will make to ensure that small business concerns,
small disadvantaged business concerns and women-owned small business concerns w#ll have an
equitable opportunity to compete for subcontracts;

4)[9] Assurances that the offeror will include the clause at 52.219-8, Utilization of Small, Small
Disadvantaged and Women-Owned Small Business Concerns (see 19.708(b)), in all subcontracts that
offer further subcontracting opportunities, and that the offeror will require all subcontractors (except
small business concerns) that receive subcontracts in excess of $500,000 ($1,000,000 for construction)
to adopt a plan similar to the plan required by the clause at 52.219-9, Small, Small Disadvantaged and

Women-Owned Small Business Subcontracting Plan (see 19.708(c));



¢3)[10] Assurances that the offeror will (i) cooperate in any studies or surveys as may be required,
(i1) submit periodic reports in-order-to-allow: [so that] the Government-te [can] determine the extent of
compliance by the offeror with the subcontracting plan, ene (iii) submit Standard Form (SF) 294,
Subcontracting Report for Individual Contracts, and SF 295, Summary Subcontract Report,isn
aeceordance-with [following] the instructions on the forms [or as provided in agency regulations, and
(iv) ensure that its subcontractors agree to submit SF’s 294 and SF 295; and]

€6) [11] Areeitation [description] of the types of records the-efferer [that] will [be]
maintain[ed] te-demenstrate [concerning] procedures adopted to comply with the requirements and
goals in the plan, including establishing source lists; and a description of the offeror's efforts to locate
l%:mall, small disadvantaged and women-owned small business concerns and to award subcontracts to
them.

(b) Contractors may establish, on a plant or division-wide basis, a master subeontraeting plan [(see
19.701)] whieh|that] contains all the elements required by the clause at 52.219-9, Small, Small
Disadvantaged and Women-Owned Small Business Subcontrécting Plan, except goals. Master plans
shall be effective for a 3-year period after approval by the contracting officer; however, it is incumbent
upon contractors to maintain and update master plans. Changes required to update master plans are not
effective until approved by the contracting officer. A master plan, when incorporated in an individual
plan, shall apply to that contract throughout the life of the contract.

(c) For [multiyear contracts or] contracts containing options, the cumulative value of the basic
contract and all options is considered in determining whether a subcontracting plan is necessary (see
19.705-2(a)). If a plan is necessary and the offeror is submitting an individual contract plan, the plan
shall contain all the elements required by 19.704(a) and shall contain separate-parts [statements and

goals] ene for the basic contract and ene for each option.



[(d) A commercial plan (as defined in 19.701) is the preferred type of subcontracting plan for
contractors furnishing commercial items. The contractor shall--

(1) Submit the commercial plan to either (i) The first contracting officer awarding a
contract subject to the plan during the contractor’s fiscal year, or (ii) If the contractor has ongoing
contracts with commercial plans, to the contracting officer responsible for the contract with the
latest completion date. The contracting officer shall negotiate the commercial plan for the
Government. The approved commercial plan shall remain in effect during the contractor’s fiscal
year for all Government contracts in effect during that period; and

(2) Submit a new commercial plan, 30 working days before the end of the fiscal year, to the
contracting officer responsible for the uncompleted Government contract with the latest
completion date. The contractor must provide to each contracting officer responsible for an
ongoing contract subject to the plan, the identity of the contracting officer that will be negotiating
the new plan. When the new commercial plan is approved, the contractor shall provide a copy of
the approved plan to each contracting officer responsible for an ongoing contract that is subject to
the plan.]

19.705 Responsibilities of the contracting officer under the subcontracting assistance program.
19.705-1 General support of the program.

The contracting officer may encourage the development of increased subcontracting opportunities in
negotiated acquisition by providing monetary incentives such as payments based on actual
subcontracting achievement or award[-]fee contracting (see the clause at 52.219-10, Incentive Sub-
contracting Program, and 19.708(c)). When using any contractual incentive provision based upon
rewarding the contractor monetarily for exceeding goals in the subcontracting plan, the contracting

officer must ensure that (a) the goals are realistic and (b) any rewards for exceeding the goals are



commensurate with the efforts the contractor would not have otherwise expended. Incentive provisions
should normally be negotiated after reaching final agreement with the contractor on the subcontracting
plan.

19.705-2 Determining the need for a subcontracting plan.

The contracting officer shall take the following actions to determine whether a proposed contractual
action requires a subcontracting plan:

(a) Determine whether the proposed contractual action will meet the dollar threshold in 19.702(a)(1)
or (2). If the action includes options or similar provisions, include their value in determining whether
the threshold is met.

(b) Determine whether subcontracting possibilities exist by considering relevant factors such as--

(1) Whether firms engaged in the business of furnishing the types of items to be acquired
customarily contract for performance of part of the work or maintain sufficient in-house capability to
perform the work; and

(2) Whether there are likely to be product prequalification requirements.

(c) If it is determined that there are no subcontracting possibilities, the determination must be
approved at a level above the contracting officer and placed in the contract file.

(d) In solicitations for negotiated acquisitions, the contracting officer may require the submission of
subcontracting plans with initial offers, or at any other time prior to award. In determining when
subcontracting plans should be required, as well as when and with whom plans should be negotiated, the
contracting officer shall consider the integrity of the competitive process, the goal of affording
maximum practicable opportunity for small, small disadvantaged and women-owned small business
concerns to participate, and the burden placed on offerors.

19.705-3 Preparing the solicitation.



The contracting officer shall provide the Small Business Administration's (SBA's) resident
procurement center representative, if any, a reasonable period of time to review any solicitation
requiring submission of a subcontracting plan and to submit advisory findings before the solicitation is
issued.

19.705-4 Reviewing the subcontracting plan.

The contracting officer shall review the subcontracting plan for adequacy, ensuring that the required
information, goals, and assurances are included (see 19.704).

(a) No detailed standards apply to every subcontracting plan. Instead, the contracting officer must
consider each plan in terms of the circumstances of the particular acquisitio;l, including--

(1) Previous involvement of small business concerns as prime contractors or subcontractors in
similar acquisitions;

(2) Proven methods of involving small business concerns as subcontractors in similar acquisitions;
and

(3) The relative success of methods the contractor intends to use to meet the goals and
requirements of the plan, as evidenced by records maintained by contractors.

(b) If, under a sealed bid solicitation, a bidder submifs a plan that does not cover each of the six [11]
required elements (see 19.704), the contracting officer shall advise the bidder of the deficiency and
request submission of a revised plan by a specific date. If the bidder does not submit a plan whiech
[that] incorporates the six-required elements within the time allotted, the bidder shall be ineligible for
award. If the plan, although responsive, evidences the bidder's intention not to comply with its
obligations under the clause at 52.219-8, Utilization of Small, Small Disadvantaged and Women-Owned

Small Business Concerns, the contracting officer may find the bidder nonresponsible.
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(c) In negotiated acquisitions, the contracting officer shall determine whether the plan is acceptable
based on the negotiation of each of the six [11] elements of the plan (see 19.704). Subcontracting goals
should be set at a level that the parties reasonably expect can result from the offeror expending good
faith efforts to use small, small disadvantaged and women-owned small business subcontractors to the
maximum practicable extent. [The contracting officer shall take particular care to ensure that the
offeror has not submitted unreasonably low goals to minimize exposure to liquidated damages and
to avoid the administrative burden of substantiating good faith efforts. Additionally,[P-[p]articular
attention should be paid to the identification of steps that, if taken, would be considered a good faith
effort. No goal should be negotiatéd upward if it is apparent that a higher goal will significantly increase
the Government's cost or seriously impede the attainment of acquisition objectives. An incentive
suBcontracting clause (see 52.219-10, Incentive Subcontracting Program), may be used when additional
and unique contract effort, such as providing technical assistance, could significantly increase
subcontract awards to small, small disadvantaged or women-owned small businesses.

(d) In determining the acceptability of a proposed subcontracting plan, the contracting officer should
take the following actions:

(1) [Obtain information available from the cognizant administrative contracting office, as
provided for in 19.706(a), and J[e]valuate the offeror's past performance in awarding subcontracts for
the same or similar products or services to small, small disadvantaged and women-owned small business
concerns. If information is not available on a specific type of product or service, evaluate the offeror's
overall past performance [and consider the performance of other contractors on similar efforts].

(2) In accordance with 15 U.S.C. 637(d)(4)(F)(iii), ensure that the goals offered are attainable in

relation to--
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(i) The subcontracting opportunities available to the contractor, commensurate with the
efficient and economical performance of the contract;

(i1) The pool of eligible subcontractors available to fulfill the subcontracting opportunities; and

(iii) The actual performance of such contractor in fulfilling the subcontracting goals specified in
prior plans.

[(3) Ensure that the subcontracting goals are consistent with the offeror’s cost or pricing
data or information other than cost or pricing data.]

)[(4)] Evaluate the offeror's make-or-buy policy or program to ensure that it does not conflict
with the offeror's proposed subcontracting plan and is in the Government's interest. If the contract
involves products or services that are particularly specialized or not generally available in the
commercial market, consider the offeror's current capacity to perform the work and the possibility of
reduced subcontracting opportunities.

[(5)] Evaluate subcontracting potential, considering the offeror's make-or-buy policies or
programs, the nature of the preduets [supplies] or services to be subcontracted, the known availability
of small, small disadvantaged and women-owned small business concerns in the geographical area
where the work will be performed, and the potential contractor's long-standing contractual relationship
with its suppliers.

5)[(6)] Advise the offeror of available sources of information on potential small, small
disadvantaged and women-owned small business subcontractors, as well as any specific concerns known
to be potential subcontractors. If the offeror's proposed goals are questionable, the contracting officer
shall emphasize that the information should be used to develop realistic and acceptable goals.

€6)[(7)] Obtain advice and recommendations from the SBA procurement center representative (if

any) and the agency small business specialist.
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19.705-5 Awards involving subcontracting plans.
(a) In making an award that requires a subcontracting plan, the 'contracting officer shall be responsible
for the following:

(1) Consider the contractor's compliance with the subcontracting plans submitted on previous
contracts as a factor in determining contractor responsibility.

(2) Assure that a subcontracting plan was submitted when required.

(3) Notify the SBA resident procurement center representative of the opportunity to review the
proposed contract (including the plan and supporting documentation). The notice shall be issued in
sufficient time to provide the representative a reasonable time to review the material and submit
advisory recommendations to the contracting officer. Failure of the representative to respénd ina
reasonable period of time shall not delay contract award.

(4) Determine any fee that may be payable if an incentive is»used in conjunction with the
subcontracting plan.

(5) Ensure that an acceptable plan is incorporated into and made a material part of the contract.

(b) Letter contracts and similar undefinitized instruments, which would otherwise meet the
requirements of 19.702(a)(1) and (2), shall contain at least a preliminary basic plan addressing the
requirements of 19.704 and in such cases require the negotiation of the final plan within 90 days after
award or before definitization, whichever occurs first.

19.705-6 Postaward responsibilities of the contracting officer.
After a contract or contract modification containing a subcontracting plan is awarded, the contracting

officer [who approved the plan] is responsible for the following:
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(a) Notifying the SBA of the award by sending a copy of the award document to the Assistant
Regional Administrator for Procurement Assistance in the SBA region where the contract will be
performed.

(b) Forwarding a copy of each [commercial] plan and any associated approvals to the Assistant
Regional Administrator for Procurement Assistance in the SBA region where the contractor's
headquarters is located[.];if-any-company-wide-plans-were received-from-offerors-of- commereial
produets.

(c) Giving to the assigned SBA resident procurement center representative (if any) a copy of--

(1) Any subcontracting plan submitted in response to a sealed bid solicitation; and
(2) The final negotiated subcontracting plan that was incorporated into a negotiated contract or
contract modification.

(d) Notifying the SBA resident procurement center representative of the opportunity to review
subcontracting plans in connection with contract modifications.

(e) Forwarding a copy of each plan, or a determination that there is no requiremeht for a
subcontracting plan, to the cognizant contract administration office.

(f) Initiating action to assess liquidated damages in accordance with 19.705-7 upon a
recommendation by the administrative contracting officer or receipt of other reliable evidence to indicate
that such action is warranted.

(g) Taking action to enforce the terms of the contract upon receipt of a notice under 19.706¢a)6) [(f)].
19.705-7 Liquidated damages.

(a) Maximum practicable utilization of small, small disadvantaged and women-owned small business
concerns as subcontractors in Government contracts is a matter of national interest with both social and

economic benefits. When a contractor fails to make a good faith effort to comply with a subcontracting
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plan, these objectives are not achieved, and 15 U.S.C. 637(d)(4)(F) directs that liquidated damages shall
be paid by the contractor.

(b) The amount of damages attributable to the contractor's failure to comply shall be equalte an
amount equal [to] the actual dollar amount by which the contractor failed to achieve each

subcontract[ing] goal].] €

subeontraet-goal:

(c) If, at eentraet completion [of the basic contract or any option], or in the case of a commercial
W plan, at the close of the fiscal year for which the plan is applicable, a contractor has failed to
meet its subcontracting goals|, the contracting officer shall review all available information for an
indication that the contractor has not made a good faith effort to comply with the plan. If no such
indication is found, the contracting officer shall document the file accordingly.] and [If] the
contracting officer decides in accordance with paragraph (d) of this subsection that the contractor failed
to make a good faith effort to comply with its subcontracting plan, the contracting officer shall give the
contractor written notice specifying the failure, advising the contractor of the possibility that the
contractor may have to pay to the Government liquidated damages, and providing a period of 8 [15
working] days (or longer period as necessary) within which to respond. The notice shall give the
contractor an oppoftunity to demonstrate what good faith efforts have been made before the contracting
officer issues the final decision, and shall further state that failure of the contractor to respond may be
taken as an admission that no valid explanation exists. When-apprepriate,-the-notice-may-invite-the
contractor-to-diseuss-the-matter:

(d) In determining whether a contractor failed to make a good faith effort to comply with its

subcontracting plan, a contracting officer must look to the totality of the contractor's actions, consistent
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-

with the information and assurances provided in its plan. The fact that the contractor failed to meet its
subcontracting goals does not, in and of itself, constitute a failure to make a good faith effort. For
example, notwithstanding a contractor's diligent effort to identify and solicit offers from small, small
disadvantaged and women-owned small business concerns, factors such as unavailability of anticipated
sources or unreasonable prices may frustrate achievement of the contractor's goals. However, when
considered in the context of the contractor's total effort in accordance with its plan, the following [,
though not all inclusive,] rﬁay be considered as-indieia [indicators] of a failure to make a good faith
effort: a failure to attempt to identify, contact, solicit, or consider for contract award small, small
disadvantaged or women-owned small business concerns; a failure to designate [and maintain] a
company official to administer the subcontracting program [and monitor and enforce compliance with
the plan; a failure to submit Standard Form (SF) 294, Subcontracting Report for Individual
Contracts, or SF 295, Summary Subcontract Report, in accordance with the instructions on the
 forms or as provided in agency regulations]; a failure to maintain records or otherwise demonstrate
procedures adopted to comply with the plan; [or] the adoption of company policies or procedures
whieh{that] have as their objectives the frustration of the objectives of the plan.

(e) If, after consideration of all the pertinent data, the contracting officer finds that the contractor
failed to make a good faith effort to comply with its subcontracting plan, the contracting officer shall
issue a final decision to the contractor to that effect and require the payment of liquidated damages in an

amount stated. The contracting officer's final decision shall state that the contractor has the right to

appeal under the clause in the contract entitled Disputes.
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[(f) With respect to commercial plans approved under paragraph-(H-ef the [clause at] 52.219-

9, Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan, the
contracting officer that approved the plan shall--

(1) Perform the functions of the contracting officer under this subsection on behalf of all
agencies with contracts covered by the commercial plan;

(2) Determine whether or not the goals in the commercial plan were achieved and, if they
were not achieved, review all available information for an indication that the contractor has not
made a good faith effort to comply with the plan, document the results of the review, and provide
a copy to the other contracting officers with contracts subject to the commercial plan as listed in
the “Remarks” block of the SF 295; and

(3) If a determination is made to assess liquidated damages, request that other
contracting officers with contracts incorporating the plan provide the amount of payments made
under their Government contracts subject to the plan that contributed to the contractor’s total
sales during the contractor’s fiscal year, in order to calculate and assess liquidated damages on the
Government’s behalf. For example: The contractor’s total actual sales were $50 million and its
actual subcontracting was $20 million. The Government’s total payments under contracts subject
to the plan contributing to the contractor’s total sales were $5 million, which accounted for 10
percent of the contractor’s total sales. Therefore, the pro rata share of subcontracting
attributable to the Government contracts would be 10 percent of $20 million, or $2 million. To

continue the example, if the contractor failed to achieve its small business goal by 1 percent, the
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liquidated damages would be calculated as 1 percent of $2 million, or $20,000. The contracting
officer shall make similar calculations for each category of small business where the contractor
failed to achieve its goal and the sum of the dollars for all of the categories equals the amount of
the liquidated damages to be assessed. A copy of the contracting officer’s final decision assessing
liquidated damages shall be provided to other contracting officers with contracts subject to the
commercial plan as listed in the “Remarks” block of the SF 295.]
(g) Liquidated damages shall be in addition to any other remedies that the Government may have.
[(h) Every contracting officer with a contract that is subject to a commercial plan shall include

in the contract file (1) A copy of the approved plan, (2) A copy of the determination regarding goal
achievement and (if applicable) whether the contractor made a good faith effort to comply with
the plan, and (3) A copy of the final decision assessing liquidating damages, if applicable.]
19.706 Responsibilities of the cognizant administrative contracting officer.

| ¢a) The administrative contracting officer is responsible for assisting in evaluating subcontracting
plans, and for monitoring, evaluating, and documénting contractor performance under the clause
prescribed in 19.708(b) and any subcontracting plan included in the contract. The contract
administration office shall provide the necessary information and advice to support the contracting
officer, as appropriate, by furnishing--

& [(a)] Documentation on the contractor's performance and compliance with subcontracting
plans under previous contracts;
) [(b)] Information on the extent to which the contractor is meeting the plan's goals for

subcontracting with eligible small, small disadvantaged and women-owned small business concetns;
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) [(¢)] Information on whether the contractor's efforts to ensure the participation of small, small
disadvantaged and women-owned small business concerns are in accordance with its subcontracting
plan;

) [(d)] Information on whether the contractor is requiring its subcontractors to adopt similar
subcontracting plans;

) [(e)] Immediate notice if, during performance, the contractor is failing to meet its
commitments under the clause prescribed in 19.708(b) or the subcontracting plan;-and

€6) [(f)] Immediate notice and rationale if, during performance, the contractor is failing to comply
in good faith with the subcontracting plan|; and]

[(g) Immediate notice thatv performance under a contract is complete, that the goals were or

were not met, and if not met, whether there is any indication of a lack of a good faith effort to

comply with the subcontracting plan.|

19.707 The Small Business Administration's role in carrying out the program.
(a) Under the program, the SBA may--
(1) Assist both Government agencies and contractors in carrying out their responsibilities with
regard to subcontracting plans;
(2) Review (within 5 working days) any solicitation that meets the dollar threshold in 19.702(a)(1)

or (2) before the solicitation is issued;
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(3) Review (within 5 working days) before execution any negotiated contractual document
requiring a subcontracting plan, including the plan itself, and submit recommendations to the contracting
officer, which shall be advisory in nature; and

(4) Evaluate compliance with subcontracting plans, either on a contract-by-contract basis, or, in
the case of contractors having multiple contracts, on an aggregate basis.

(b) The SBA is not authorized to (1) prescribe the extent to which any contractor or subcontractor
shall subcontract, (2) specify concerns to which subcontracts will be awarded, or (3) exercise any
authority regarding the administration of individual prime contracts or subcontracts.

19.708 Solicitation provisions and contract clauses.

(a) The contracting officer shall insert the clause at 52.219-8, Utilization of Small, Small
Disadvantaged and Women-Owned Small Business Concerns, in solicitations and contracts when the
contract amount is expected to be over the simplified acquisition threshold unless--

(1) A personal services contract is contemplated (see 37.104); or

(2) The contract, together with all its subcontracts, is to be performed entirely outside of any State,
territory, or possession of the United States, the District of Columbia, and the Commonwealth of Puerto
Rico.

(b)(1) The contracting officer shall, when contracting by negotiation, insert the clause at 52.219-9,
Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan, in solicitations
and contracts that (i) offer subcontracting possibilities, (ii) are expected to exceed $500,000 ($1,000,000
for construction of any public facility), and (iii) are required to include the clause at 52.219-8,
Utilization of Small, Small Disadvantaged and Women-Owned Small Business Concerns, unless the
acquisition is set aside or is to be accomplished under the 8(a) program. When contracting by sealed

bidding rather than by negotiation, the contracting officer shall use the clause with its Alternate I. When

20



contracting by negotiation, and subcontracting plans are required with initial proposals as provided for in
19.705-2(d), the contracting officer shall use the clause with its Alternate II.

(2) The contracting officer shall insert the clause at 52.219-16, Liquidated Damages--
Subcontracting Plan, in all solicitations and contracts containing the clause at 52.219-9, Small, Small
Disadvantaged and Women-Owned Small Business Subcontracting Plan, or [the clause with] its
Alternate I.

(c)(1) The contracting officer may, when contracting by negotiation, insert in solicitations and
contracts a clause substantially the same as the clause at 52.219-10, Incentive Subcontracting Program,
when a subcontracting plan is required (see 19.702¢a)}&)), and inclusion of a monetary incentive is, in
the judgment of the contracting ofﬁéer, necessary to increase subcontracting opportunities for small,
small disadvantaged and women-owned smallvbusiness concerns, and is commensurate with the efficient
and economical performance of the contract; unless the conditions in paragraph (c)(3) of this section are
applicable. The contracting officer may vary the terms of the clause as specified in paragraph (c)(2) of
this section.

(2) Various approaches may be used in the development of small, small disadvantaged and
women-owned small business concerns' subcontracting incentives. They can take many forms, from a
fully quantified schedule of payménts based on actual subcontract achievement to an award|[-]fee
approach employing subjective evaluation criteria (see paragraph (c)(3) of this section). The incentive
should not reward the contractor for results other than those that are attributable to the contractor's
efforts under the incentive subcontracting program.

(3) As specified in paragraph (c)(2) of this section, the contracting officer may include small,

small disadvantaged and women-owned small business subcontracting as one of the factors to be
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considered in determining the award fee in a cost-plus-award-fee contract; in such cases, however, the
contracting officer shall not use the clause at 52.219-10, Incentive Subcontracting Program.
52.219-9 Small, Small Disadvantaged and Women-Owned Small Business

Subcontracting Plan.

As prescribed in 19.708(b), insert the following clause:

SMALL, SMALL DISADVANTAGED AND WOMEN-OWNED
SMALL BUSINESS SUBCONTRACTING PLAN (Date)

(a) This clause does not apply to small business concerns.

) 1t

[(b) Definitions.

As used in this clause—

“Commercial item” means a product or service that satisfies the definition of commercial item
in section 2.101 of the Federali Acquisition Regulation.

“Commercial plan” means a subcontracting plan (including goals) that covers the offeror’s
fiscal year and that appliesrto the entire production of commercial items sold by either the entire
company or a portion thereof (e.g., division, plant, or product line).

“Individual contract plan” means a subcontracting plan that covers the entire contract period

(including option periods), applies to a specific contract, and has goals that are based on the
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-

offeror’s planned subcontracting in support of the specific contract, except that indirect costs
incurred for common or joint purposes may be allocated on a prorated basis to the contract.

“Master plan” means a subcontracting plan that contains all the required elements of an
individual contract plan, except goals, and may be incorporated into individual contract plans,
provided the master plan has been approved.]

"Subcontracty" as-ésed—i-n—this—e-l-ause,—means any agreement (other than one involving an employer-
employee relationship) entered into by a Federal Government prime Contractor or subcontractor calling
for supplies or services required for performance of the contract or subcontract.

(c) The offeror, upon request by the Contracting Officer, shall submit and negotiate a subcontracting
plan, where applicable, which separately addresses subcontracting with small business concerns, with
small disadvantaged business concerns and with women-owned small business concerns. If the offeror
is submitting an individual contract plan, the plan must separately address subcontracting with small
business concerns, small disadvantaged business concerns, and women-owned small business concerns
with a separate part for the basic contract and separate parts for each option (if any). The plan shall be
included in and made a part of the resultant contract. The subcontracting plan shall be negotiated within
the time specified by the Contracting Officer. Failure to submit and negotiate the subcontracting plan
shall make the offeror ineligible for award of a contract.

(d) The offeror's subcontracting plan shall include the following:

(1) Goals, expressed in terms of percentages of total planned subcontracting dollars, for the use of
small business concerns, small disadvantaged business concerns and women-owned small business
concerns as subcontractors. The offeror shall include all subcontracts that contribute to contract

performance, and may include a proportionate share of products and services that are normally allocated

as indirect costs.

23



(2) A statement of--

(1) Total dollars planned to be subcontracted [for an individual contract plan; or the
offeror’s total projected sales, expressed in dollars, and the total value of projected subcontracts to
support the sales for a commercial plan];

(ii) Total dollars planned to be subcontracted to small business concerns;

(111) Total dollars planned to be subcontracted to small disadvantaged business concerns; and

(iv) Total dollars planned to be subcontracted to women-owned small business concerns.

(3) A description of the principal types of supplies and services to be subcontracted, and an
identification of the types planned for subcontracting to (i) small business concerns, (ii) small
disadvantaged business concerns and (iii) women-owned small business concerns.

(4) A description of the method used to develop the subcontracting goals in paragraph (d)(1) of
this clause.

(5) A description of the method used to identify potential sources for solicitation purposes (e.g.,
existing company source lists, the Procurement Automated Source System (PASS) of the Small
Business Administration, the National Minority Purchasing Council Vendor Information Service, the
Research and Information Division of the Minority Business Development Agency in the Department of
Commerce, or small, small disadvantaged and women-owned small business concerns trade
associations). A firm may rely on the information contained in PASS as an accurate representation of a
concern's size and ownership characteristics for purposes of maintaining a small business source list. A
firm may rely on PASS as its small business source list. Use of the PASS as its source list does not
relieve a firm of its responsibilities (e.g., outreach, assistance, counseling, publicizing subcontracting

opportunities) in this clause.
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(6) A statement as to whether or not the offeror included indirect costs in establishing
subcontracting goals, and a description of the method used to determine the proportionate share of
indirect costs to be incurred with (i) small business concerns, (ii) small disadvantaged business concerns,
and (iii) women-owned small business concerns.

(7) The name of the individual employed by the offeror who will administer the offeror's
subcontracting program, and a description of the duties of the individual.

(8) A description of the efforts the offeror will make to assure that small, small disadvantaged and
women-owned small business concerns have an equitable opportunity to compete for subcontracts.

(9) Assurances that the offeror will include the clause in this contract entitled "Utilization of
Small, Small Disadvantaged And Women-Owned Small Business Concerns" in all subcontracts that
offer further subcontracting opportunities, and that the offeror will require all subcontractors (except
small business concerns) whe[that] receive subcontracts in excess of $500,000 ($1,000,000 for
construction of any public facility) to adopt a [subcontracting] plan similar-te-the-plan-agreed-to-by
the-efferor [that complies with the requirements of this clause].

(10) Assurances that the offeror will (i) Cooperate in any studies or surveys as may be required,
(i1) Submit periodic reports in-erder-to-allow: [so that] the Government-te [can] determine the extent of
compliance by the offeror with the subcontracting plan, (iii) Submit Standard Form (SF) 294,
Subcontracting Report for Individual Contracts, and/or SF 295, Summary Subcontract Report,-in
aceordanee-with [following] the instructions on the forms [or as provided in agency regulations;] and
(iv) Ensure that its subcontractors agree to submit Standard-Ferms294-and-295 [SF’s 294 and 295].

(11)] A-reeitation [description] of the types of records the-efferer [that] will [be] maintain[ed]
te-demeonstrate [concerning] procedures that have been adopted to comply with the requirements and

goals in the plan, including establishing source lists; and a description of [the offeror's] its efforts to
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locate small, small disadvantaged and women-owned small business concerns and award subcontracts to
them. The records shall include at least the following (on a plant-wide or company-wide basis, unless
otherwise indicated):

(i) Source lists (e.g., PASS), guides, and other data that identify small, small disadvantaged and
women-owned small business concerns.

(i1) Organizations contacted in an attempt to locate sources that are small, small disadvantaged
or women-owned small business concerns.

(iii) Records on each subcontract solicitation resulting in an award of more than $100,000,
indicating (A) Whether small business concerns were solicited and i not, why not, (B) Whether small
disadvantaged business concerns were solicited and if not, why not, (C) Whether women-owned small
business concerns were solicited and if not, why not, and (D) If applicable, the reason award was not
made to a small busineés concern.

(iv) Records of any outreach efforts to contact--(A) trade associations, (B) business
development organizations, and (C) conferences and trade fairs to locate small, small disadvantaged and
women-owned small business sources.

(v) Records of internal guidance and encouragement provided to buyers through (A)
workshops, seminars, training, etc., and (B) monitoring performance to evaluate compliance with the
program’s requirements.

(vi) On a contract-by-contract basis, records to support award data submitted by the offeror to
the Government, including the name, address, and business size of each subcontractor. Contractors
having ecempany-or-division-wide-annual [commercial] plans need not comply with this requirement.

(e) In order to effectively implement this plan to the extent consistent with efficient contract

performance, the Contractor shall perform the following functions:
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(1) Assist small, small disadvantaged and women-owned small business concerns by arranging
solicitations, time for the preparation of bids, quantities, specifications, and delivery schedules so as to
facilitate the participation by such concerns. Where the e¢[C]ontractor's lists of potential small, small
disadvantaged and women-owned small business subcontractors are excessively long, reasonable effort
shall be made to give all such small business concerns an opportunity to compete over a period of time.

(2) Provide adequate and timely consideration of the potentialities of small, small disadvantaged
and women-owned small business concerns in all "make-or-buy" decisions.

(3) Counsel and discuss subcontracting opportunities with representatives of small, small
disadvantaged and women-owned small business firms.

(4) Provide notice to subcontractors concerning penalties and remedies for misrepresentations of
business status as small, small disadvantaged or women-owned small business for the purpose of
obtaining a subcontract that is to be included as part or all of a goal contained in the Contractor's
subcontracting plan.

() A master subeentraeting plan on a plant or division-wide basis whieh|that] contains all the
elements required by paragraph (d) of this clause, except goals, may be incorporated by reference as a
part of the subcontracting plan required of the offeror by this clause; provided (1) the master plan has
been approved, (2) the offeror ensures that the master plan is updated as necessary and provides copies
of the approved master plan, including evidence of its approval, to the Contracting Officer, and (3) goals

and any deviations from the master plan deemed necessary by the Contracting Officer to satisfy the

requirements of this contract are set forth in the individual subcontracting plan.
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offeror's-commereial-produets:

[(8) A commercial plan is the preferred type of subcontracting plan for contractors furnishing
commercial items. The commercial plan shall relate to the offeror’s planned subcontracting
generally, for both commercial and Government business, rather than solely to the Government
contract. Commercial plans are also preferred for subcontractors that provide commercial items
under a prime contract, whether or not the prime contractor is supplying a commercial item.]

(h) Prior compliance of the offeror with other such subcontracting plans under previous contracts will
be considered by the Contracting Officer in detérmining the responsibility of the offeror for award of the
contract.

(1) The failure of the Contractor or subcontractor to comply in good faith with (1) the clause of this
contract entitled "Utilization of Small, Small Disadvantaged Business and Women-Owned Small
Business Concerns," or (2) an approved plan required by this clause, shall be a material breach of the
contract.

(End of clause)

Alternate I (OCT 1995). When contracting by sealed bidding rather than by negotiation, substitute the
following paragraph (c) for paragraph (c) of the basic clause:
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(c) The apparent low bidder, upon request by the Contracting Officer, shall submit a subcontracting
plan, where applicable, which separately addresses subcontracting with small business concerns, with
small disadvantaged business concerns and with women-owned small business concerns. If the bidder is
submitting an individual contract plan, the plan must separately address subcontracting with small
business concerns, small disadvantaged business concerns and women-owned small business concerns,
with a separate part for the basic contract and separate parts for each option (if any). The plan shall be
included in and made a part of the resultant contract. The subkcontracting plan shall be submitted within
the time specified by the Contracting Officer. Failure to submit the subcontracting plan shall make the
bidder ineligible for the award of a contract.

Alternate II (MAR 1996). As prescribed in 19.708(b)(1), substitute the following paragraph (c) for
paragraph (c) of the basic clause:

(c) Proposals submitted in response to this solicitation shall include a subcontracting plan, which
separately addresses subcontracting with small business concerns, small disadvantaged business
concerns and women-owned small business concerns. If the offeror is submitting an individual contract
plan, the plan must separately address subcontracting with small business concerns, small disadvantaged
business concerns and women-owned small business concerns with a separate part for the basic contract
and separate parts for each option (if any). The plan shall be included ih and made a part of the resultant
contract. The subcontracting plan shall be negotiated within the time specified by the Contracting
Officer. Failure to submit and negotiate a subcontracting plan shall make the offeror ineligible for award
of a contract.

. * * * *
52.219-16 Liquidated Damages--Subcontracting Plan.

As prescribed in 19.708(b)(2), insert the following clause:
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LIQUIDATED DAMAGES--SUBCONTRACTING PLAN (OCT 1995)

(a) "Failure to make a good faith effort to comply with the subcontracting plan," as used in this
clause, means a willful or intentional failure to perform in accordance with the requirements of the
subcontracting plan approved under the clause in this contract entitled "Small, Small Disadvantaged and
Women-Owned Small Business Subcontracting Plan," or willful or intentional action to frustrate the
plan.

(b) [Performance shall be measured by applying the percentage goals to the total actual
subcontracting dollars or, if a commercial plan is involved, to the pro rata share of actual
subcontracting dollars attributable to Government contracts covered by the commercial plan.] If,
at contract completion, or in the case of a commercial preduet plan, at the close of the fiscal year for
which the plan is applicable, the Contractor has failed to meet its subcontracting goals and the
Contracting Officer decides in accordance with paragraph (c¢) of this clause that the Contractor failed to
make a good faith effort to comply with its subcontracting plan, established in accordance with the
clause in this contract entitled “Small, Small Disadvantaged and Women-Owned Small Business
Subcontracting Plan,” the Contractor shall pay the Government liquidated damages in an amount stated.
The amount of probable damages attributable to the Contractor's failure to comply, shall be an amount

equal to the actual dollar amount by which the Contractor failed to achieve each subcontract goal[.] ex;

(c) Before the Contracting Officer makes a final decision that the Contractor has failed to make such
good faith effort, the Contracting Officer shall give the Contractor written notice specifying the failure
and permitting the Contractor to demonstrate what good faith efforts have been made [and to discuss

the matter]. Failure to respond to the notice may be taken as an admission that no valid explanation
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exists. If, after consideration of all the pertinent data, the Contracting Officer finds that the Contractor
failed to make a good faith effort to comply with the subcontracting plan, the Contracting Officer shall
issue a final decision to that effect and require that the Coﬁtractor pay the Government liquidated

damages as provided in paragraph (b) of this clause.

(d) With respect to commercial preduet plans —-es-ecompany-wide-or-division-wide

that-commercial-produet-plan- [, the Contracting Officer who approved the plan will perform the

functions of the Contracting Officer under this clause on behalf of all agencies with contracts
covered by the commercial plan].

(¢) The Contractor shall have the right of appeal, under the clause in this contract entitled, Disputes,
from any final decision of the Contracting Officer.

(f) Liquidated damages shall be in addition to any other remedies that the JGovernment may have.

(End of clause)
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SUBCONTRACTING REPORT FOR INDIVIDUAL CONTRACTS OMB No.: 9000-0006
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Public reporting burden for this collection of information is estimated to average 3 hours per response, including the time for
reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing
the collection of information. Send comments regarding this burden estimate or any other aspect o_f this collection of information,
including suggestions for reducing this burden, to the FAR Secretariat (MVR)}, Federal Acquisition Policy Division, GSA, Washington,
DC 20405.
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GENERAL INSTRUCTIONS
1. This report is rot required from small businesses.

2. This report is not required for commercial items for which a
company-wide annual plan (i.e., a Commercial Plan) has been approved,
nor from large businesses in the Department of Defense (DOD) Test
Program for Negotiation of Comprehensive Subcontracting Plans. The
Summary Subcontract Report {SF 295) is required for contractors
operating under one of these two conditions and should be submitted to
the Government in accordance with the instructions on that form.

3. This form collects subcontract award data from prime
contractors/subcontractors that: (a) hold one or more contracts over
$500,000 (over $1,000,000 for construction of a public facility); and (b)
are required to report subcontracts awarded to Small Business (SB),
Small Disadvantaged Business {(SDB), and Women-Owned Small Business
(WOSB) concerns under a subcontracting plan. For the Department of
Defense (DOD), the National Aeronautics and Space Administration
(NASA), and the Coast Guard, this form also collects subcontract award
data for Historically Black Colleges and Universities (HBCUs) and Minority
institutions {Mis).

4. This report is required for each contract containing a subcontracting
plan and must be submitted to the administrative contracting officer
(ACO) or contracting officer if no ACO is assigned, semi-annually during
contract performance for the periods ended March 31st and September
30th. A separate report is required for each contract at contract
completion. Reports are due 30 days after the close of each reporting
period uniess otherwise directed by the contracting officer. Reports are
required when due, regardiess. of whether there has been any
subcontracting activity since the inception of the contract or since the
previous report.

5. Only subcontracts involving performance within the U.S., its
possessions, Puerto Rico, and the Trust Territory of the Pacific Islands
shouid be included in this report.

6. Purchases from a corporation, company, or subdivision that is an
affiliate of the prime/subcontractor are not included in this report.

7. Subcontract award data reported on this form by prime
contractors/subcontractors shall be limited to awards made to their
immediate subcontractors. Credit cannot be taken for awards made to
lower tier subcontractors.

SPECIFIC INSTRUCTIONS

BLOCK 2: For the Contractor Identification Number, enter the nine-digit
Data Universal Numbering System (DUNS) number that identifies the
specific contractor establishment. If there is no DUNS number available
that identifies the exact name and address entered in Block 1, contact
Dun and Bradstreet information Services at 1-800-333-0505 to get one
free of charge over the telephone. Be prepared to provide the following
information: (1) Company name; (2) Company address; {3) Company
telephone number; {4) Line of business; (5) Chief executive officer/key
manager; (6) Date the company was started; (7) Number of people
employed by the company; and (8) Company affiliation.

BLOCK 4: Check only one. Note that all subcontract award data
reported on this form represents activity since the inception of the
contract through the date indicated in this block.

BLOCK 5: Check whether this report is a "Regular,” “"Final,” and/or
"Revised”™ report. A “Final”™ report should be checked only if the
contractor has compieted the contract or subcontract reported in Block
7. A "Revised” report is a change to a report previously submitted for
the same period.

BLOCK 6: identify the department or agency administering the majority
of subcontracting plans.

BLOCK 7: Indicate whether the reporting contractor is submitting this
report 8s a prime contractor or subcontractor and the prime contract or
subcontract number.

BLOCK B: Enter the name and address of the Federal department or

agency awarding the contract or the prime contractor awarding the
subcontract.

BLOCK 9: Check the appropriate block to indicate whether indirect
costs are included in the dollar amounts in biocks 10a through 12. To
ensure comparability between the goal and actual columns, the
contractor may include indirect costs in the actual column only if the
subcontracting plan included indirect costs in the goal.

BLOCKS 10a through 12: Under "Current Goal,” enter the dollar and
percent goals in each category (SB, SDB, and WOSB) from the sub-

contracting plan approved for this contract. {if the original goals
agreed upon at contract award have been revised as a result of
contract modifications, enter the original goals in Block 13. The
amounts entered in Blocks 10a through 12 shouid reflect the
revised goals.) Under "Actual Cumulative,” enter actual
subcontract achievements {(dollar and percent) from the inception
of the contract through the date of the report shown in Block 4. In
cases where indirect costs are included, the amounts should
include both direct awards and an appropriate prorated portion of
indirect awards.

BLOCK 10a: Report all subcontracts awarded to SBs including
subcontracts to SDBs and WOSBs. For DOD, NASA, and Coast
Guard contracts, include subcontracting awards to HBCUs and Mis.

'BLOCK 10b: Report all subcontracts awarded to large businesses

(LBs).

BLOCK 10c: Report on this line the total of all subcontracts
awarded under this contract (the sum of lines 10a and 10b).

BLOCKS 11 and 12: Each of these items is a subcategory of Block
10a. Note that in some cases the same dollars may be reported in
both Block 11 and Block 12 (i.e., SDBs owned by women).

BLOCK 11: Report all subcontracts awarded to SDBs (including
women-owned SDBs). For DOD, NASA, and Coast Guard
contracts, include subcontract awards to HBCUs and Mis.

BLOCK 12: Report all subcontracts awarded to Women-Owned
firms {inciuding- SDBs owned by women).

BLOCK 13: Enter a short narrative explanation if (a) SB, SDB, or
WOSB accomplishments fall below that which would be expected
using a straight-line projection of goals through the period of
contract performance; or (b) if this is a final report, any one of the
three goails was not met.

SPECIAL INSTRUCTIONS FOR COMMERCIAL PLANS
DEFINITIONS

1. Commercial item means a product or service that satisfies the
definition of commercial item in Section 2.101 of the Federal

Acquisition Regulation. in c\o din o 0\\ <

2. Commercial plan means a subcontracting planithat covers the
offeror's fiscal year and that applies to the entire production of
commercial items sold by either the entire company or a portion
thereof (e.g., division, plant, or product line).

3. Subcontract means a contract, purchase order, amendment, or
other legal obligation executed by the prime
contractor/subcontractor calling for supplies or services required for
the performance of the original contract or subcontract.

4. Direct Subcontract Awards are those that are identified with
the performance of one or more specific Government contract(s).

5. Indirect costs are those which, because of incurrence for
common or joint purposes, are not identified with specific
Government contracts; these awards are related to Government
contract performance but remain for allocation after direct awards
have been determined and identified to specific Government
contracts. -

DISTRIBUTION OF THiS REPORT
For the Awarding Agency or Contractor:

The original copy of this report should be provided to the
contracting officer at the agency or contractor identified in Block 8.
For contracts with DOD, a copy should also be provided to the
Defense Logistics Agency (DLA) at the cognizant Defense Contract
Management Area Operations (DCMAO) office.

For the Small Business Administration {SBA}:
A copy of this report must be provided to the cognizant
Commerical Market Representative (CMR) at the time of a

compliance review. It is NOT necessary to mail the SF 294 to SBA
unless specifically requested by the CMR.

STANDARD FORM 294 (Rev. ) BACK
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GENERAL INSTRUCTIONS

1. This report is not required from small businessas.

Hart + .

form d data from prme
/sub rs that: {a) hoid one or more contracts over $500,000
{over $1,000,000 for construction of a public facility); and (b) are required to
report subcontracts awarded to Small Business (SB), Small Disadvantaged
Business {SDB}, and Women-Owned Small Business (WOSB) concems under a
subcontracting pian. For the Department of Defense (DOD), the National
A ics and S Admini lon {NASA), and the Coast Guard, this form

tract

2. This

W e ' 4 q

also data for Historically Black Colleges and
Universities (HBCUs) and Minority Institutions (Mis].

3. This report must be submitted semi-annually (for the six months ended March
31st and the twelve months ended September 30th} for contracts with the
Department of Defense (DOD) and annusily (for the twelve months ended
September 30th) for contracts with civilian agencies, except for contracts covered
by an approved Commercial Plan (see special instructions in right-hand column}.
Reports are due 30 days after the close of each reporting period.

4. This report may be submitted on a corporate, company, or subdivision (e.g.,
plant or division operating on & separate profit center) basis, uniess otherwise
directed by the agency awarding the contract.

5. W a prime contractor/subcontractor is performing work for more than one
Federal agency, a separate report shall be submitted to each agency covering only
that agency's contracts, provided at least one of that agency's contracts is over
$500,000 {over $1,000,000 for construction of a public facility} and contains a
subcontracting plan. (Note that DOD is considered to be & singie agency; see
next instruction.}

6. For DOD, a consolidated report should be submitted for all contracts awarded
by military departments/agencies and/or b ts rded by DOD prime
contractors. However, DOD contractors invoived in construction and related
maintenance and repair must submit & separate report for sach DOD component.

7. Only subcontracts involving performance within the U.S., its possessions,
Puerto Rico, and the Trust Territory of the Pacific islands should be included in
this report.

8. Purchases from a corporation, pany, or subdivision that is an affiliate of
the prime/sub tor are not included in this report.

8. Subcontract award data reported on this form by prime contractors/subcon-
tractors shall be limited to awards made to their immediate subcontractors. Credit
cannot be taken for awards made to lowes tier subcontractors.

10. See special instructions in right-hand column for Commercial Plans.
SPECIFIC INSTRUCTIONS

BLOCK 2: For the Contractor Identification Number, enter the nine-digit Data
Universal Numbering System (DUNS) number that identifies the specific contractor
establishment. If there is no DUNS number available that identifies the exact
name and address entered in Biock 1, contact Dun and Bradstreet Information
Services at 1-800-333-0505 to get one free of charpe over the telephone. Be
prepared to provide the following information: (1} Company name; (2) Company
address; (3) Company telephone number; (4) Line of business; (5} Chief executive
officer/key manager; (6) Date the company was started; (7) Number of people
employed by the company; and (8) Company affiliation.

BLOCK 4: Check only one. Note that March 31 represents the six months from
October 1st and that September 30th represents the twelve months from October
ist. Enter the year of the reporting period.

BLOCK 5: Check whether this report is a "Regular,” "Final,” and/or "Revised”
report. A “Final® report should be checked only if the contractor has completed
sl the teact ining sub ing plans awarded by the agency to which
it is reporting. A “Revised” report is a change to a report previously submitted for
the same penod.

BLOCK 6: Ildentify the department or agency administering the majority of
subcontracting pians.

BLOCK 7: This report encompasses all contracts with the Federal Govemment for
the agency to which it is submitted, including subcontracts received from other
large businesses that have contracts with the same agency. Indicate in this biock
whe)ther the contractor is a2 prime contractor, subcontractor, or both (check only
one).

BLOCK B: Check only one. Check "Commercial Plan" only if this report is under
an approved Commercial Plan. For a Commercial Pian, the contractor must specify
the percentage of dollars in Blocks 10a through 13 attributable to the agency to
which this repont is being submitted.

BLOCK 9: Identify the major product or service lines of the reporting organization.

BLOCKS 10a through 13: These entries should include all subcontract awards
resulting from contracts or subcontracts, regardless of dollar amount, received
from the agency to which this report is submitted. I reporting as a subcontractor,
report all subcontracts awarded under prime contracts. Amounts should include
Pogh direct swards and an appropriate prorated portion of indirect awards. (The
indirect portion is based on the percentage of work being performed for the
organization to which the report is being submitted in relation to other work being
performed by the prime contractor/subcontractor.) Do not inciude awards made in

ial busi h - ical” is checked in Block B (see

pport o Clat

Special Instructions for Commercial Plans in nght hand column).

[Brock & LWT aW conteac

Report only those dollars subcontracted this fiscal year for the period
indicated in Block 4.

BLOCK 10a: Report all subcontracts awarded to SBs including subcontracts
to SDBs and WOSBs. For DOD, NASA, and Coast Guard contracts, include
subcontracting awards to HBCUs and Mis,

BLOCK 10b: Report all subcontracts awarded to large businesses {LBs).

BLOCK 10c: Report on this line the grand total of ail subcontracts ({the sum
of lines 10a and 10b).

BLOCKS 11 and 13: Each of these items is a subcategory of Block 10a.

Note thst in some cases the same dollars may be reported on both Block 11
and Block 12 {i.se., SDBs owned by women); likewise subcontracts to
HBCUs or Mis should be reported on both Block 11 and 13.

BLOCK 11: Report all subcontracts awarded to SDBs (includin
women-owned SDBs). For DOD, NASA, and Coast Guard contracts, include
subcontract awards to HBCUs and Mis.

BLOCK 12: Report all subcontracts awarded to Women-Owned Small
Business firms {inciuding SDBs owned by womenl.

BLOCK 13 {For contracts with DOD, NASA, and Coast Guard): Enter the
doilar value of all subcontracts with HBCUs/Mis.

Ccommercial larn ovpPelries. )
SPECIAL INSTRUCTIONS FOR COMMERCIAL PLANS

1. This report is due on October 30th each year for the previous fiscal
year ended September 30th.

2. The annual report submitted by reporting organizations that have an
approved company-wide annual subcontracting plan for commercial items
shall include all subcontracting activity under commercial plans in effect
during the year and shall be submitted in addition to the required reports for
other-than-commercial items, if any.

3. Enter in Blocks 102 through 13 the total of all subcontract awards
under the contractor’s Commercial Plan. Show in Block 8 the percentage
of this total that is attributable 10 the agency to which this report is being
submitted. This report must be submitted to each agency from which
contracts for commercial products covered by an approved Commercial Plan
were received.

DEFINITIONS

1. Commercial item means a product or service that satisfies the definition

of commerical item in Section 2.101 qf the Federal Acquisition Regulation.
1nENWAing seal s

2. Commercial plan means a subcontracting pla t covers the offeror's

fiscal year and that applies to the entire production of commercial items

sold by either the entire company or a portion thersof (e.g., division, plant,

or product fine}. :

3. Subcontract means a contract, purchase order, amendment, or other
legal obligation executed by the prime contractor/subcontractor cafiing for
supplies or services required for the performance of the original contract or
subcontract.

4. Direct Subcontract Awards are those that are identified with the
performance of one or more specific Government contractis).

5. Indirect Subcontract Awards are those which, becauss of incurrence
for common or joint purposes, are not identified with specific Government
contracts; these awards are related to Government contract performance
but remain for aliocation after direct awards have been determined and
identified to specific Govemment contracts.

SUBMITTAL ADDRESSES FOR ORIGINAL REPORT

For DOD Contractors, send reports to the cognizant t
office as stated in the contract.

For Civilian Agency Contractors, send reports to awarding agency:

1. NASA: Forward reports to NASA, Office of Procurement (ﬂ,[zﬂsﬂ
Washington, DC 20546

2. OTHER FEDERAL DEPARTMENTS OR AGENCIES: Forward
report to the OSDBU Director uniess otherwise provided for in
instructions by the Department or Agency.

FOR ALL CONTRACTORS:

SMALL BUSINESS ADMINISTRATION (SBA): Send Tinfo copy” to the
cognizant Commercial Market Representative (CMR} at the address provided
by SBA. Call SBA Headquarters in Washington, DC at (202} 205-8475 for
correct address if unknown.

STANDARD FORM 295 (rev. ) BACK
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Liquidated Damages (FAR Case 97-300)
RECOMMENDED CHANGES

1) At 19.705-4(d) (3), we have amended the language to
conform with the FAR guidance in obtaining cost or pricing data
and information other than cost or pricing data at 15.804.

2) At 19.705-4(d) (5), we concur with the minority opinion
to list ‘a contracting officer's consideration of the "potential
contractor's long-standing contractual relationship with its
supplier" in reviewing a subcontracting plan. We agree that the
elimination of the phrase might suggest that long-standing
contractual reQationships should no longer be considered in

- evaluating a subcontracting plan.

- 3) At 19.705-7(f) (2) and (3), we ask the contracting
officer, assessing liquidated damages, to obtain information from
all other contracting officers with contracts subject to the
commercial plan and also provide them with a copy of the results
of his review. However, we have no written direction to the
contractor to list contracts to which the commercial plan
applies. Without this list, the contracting officer is unable to
contact the other contracting officers under the plan. To remedy
this situation, we have added new directions for Block 14 on the
back of the SF 295. The directions require the contractor to
list all contracts to which the commercial plan applies. These
contract numbers will provide the initial contracting ocfficer
with information related to the activity addresses of the other
contracting officers. ‘

4) At 19.705-7(f) (3), we have deleted the fourth sentence
for clarity. The sentence does not appear to add any value to
the example given for calculating and assessing liquidated
damages on the Government's behalf.

5) At 52.219-9(b) and on the back of SF 294 and SF 295, we
have added the same change that the SB Committee has made to
19.701 with respect to including the parenthetical " (including
goals)" to the definition of commercial plans.

6) At 52.219-9(g), we have added language to explicitly
state (as in the OFPP Policy letter at 5(2) (b)) that commercial
item plans are also preferred for subcontractors that provide
commercial items under a prime contract, whether or not the prime
contractor is supplying a commercial item.

L)4cH 2-
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(Billing Code 6820-34-P)
DEPARTMENT OF DEFENSE
GENERAL SERVICES ADMINISTRATION
NATIONAL AERONAUTICS AND SPACE ADMINISTRATION
48 CFR Parﬁs 11, 19, 52, and 53
[FAR Case 97-300]

Federal Acquisition Regulation;
Liquidated Damages

AGENCIES: Department of Defense (DoD), General Services

Administration (GSA), and National Aeronautics and Space

Administration (NASA).

ACTION: Final Rule.

SUMMARY: The Civilian Agency Acquisition Council and the
Defense AcquiSition Regulations Council have agreed on a
final rule amending the Federal Acquisition Regulation (FAR)
to clarify policy on liquidated damages and commercial
sqbcontracting plans and to implement OFPP Policy Letter 95-
1, Subcontracting Plans for Companies Supplying Commercial
Igems. This regulatory action was not subject to Office of
Management and Budget review under Executive Order 12866,
dated September 30, 1993. This is not a major rule under

5 U.s.C. 804.

SUPPLEMENTARY INFORMATION:

LJ+tc H 3
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A. BACKGROUND

An interim rule, under FAR Case 89-042 (Liquidated
Damages), was published on July 21, 1989 (54 FR 30708), to
require a prime contractor to pay liquidated damages upon a
finding of a lack of good faith effort to meet small
business'subcontracting goals. This rule implemented
Section 304 of the Business Opportunity Development Reform
Act of 1988, Pub. L. 100-656.

A proposed rule containing revisions to the interim
rule was published on April 11, 1997 (62 FR 17960). The
revisions in the proposed rule resulted from the public.
comments received on the interim rule, and from the
requirements of OFPP Policy Letter 95-1, Subcontracting
Plans for Companies Supplying Commercial Items.

Eight sources submitted comments in response to the
proposed rule. All comments were considered in developing
the final rule. |
B. Requlatory Flexibility Act

The Department of Defense, the General Services
Administration, and the National Aeronautics and Space
Administration certify that this final rule will not have a
significant economic impact on a substantial number of small
entities within the meaning of the Regulatory Flexibility
Act, 5 U.S.C. 601, et seq., because small business concerns

are exempt from subcontracting plan requirements.
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C. Paperwork Reduction Act

The Paperwork Reduction Act (Public Law 104-13) is
deemed to apply because the final rule contains information
collection requirements. Therefore, a revised burden
estimate for Clearance 9000-0007 was submitted to the Office
of Management and Budget and was approved through
List of Subjects in 48 CFR Parts 11, 19, 52, and 53

Government procurement.
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Item XX-—This final rule amends FAR Parts 11, 19, 52, and 53 to

clarify éolicy on liguidated damages and commercial
subcontracting plans pertaining to requirements for
subcontracting with small business, small disadvantaged business,
and women-owned small business concerns. The rule implements
Section 304 of the Business Opportunity Development Reform Act of
1988 (Pub. L. 100-656) and OFPP Policy Letter 95-1,

Subcontracting Plans for Companies Supplying Commercial Items.
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DISCUSSION/DISPOSITION OF PUBLIC COMMENTS (F AR Case 97-300)

COMMENT NUMBER 1

A. Summary of Comment: While this case addresses Commercial Subcontracting Plans, the
commentors request clarification of apphcabﬂlty, requirements and goals between commercnal plans, -~
master plans and individual plans. o

B Respondent Four (1 4 5 and 7) . .w. ' o e R -

C. Disposition: Concur in part. FAR 19.704 discusses subcontractmg plan options avallable toa - - -
offeror/bidder and the applicability of each type of plan. The proposed coverage at 19.701 Definitions ~ -
of a commercial plan is silent as to whether this type of plan includes goals. We therefore concurto
include the parenthetical “including goals” to the definition of commercial plans. This revision is

included at TAB A . I ' . LT

COMMENT NUMBER 2

A. Summary of Comment: The commentors express concern that the contracting officer’s review ofa
subcontracting plan does not include consideration of the “potential contractor’s long-standing

contractual relationship with its suppliers” yet consideration of other factors is included in the proposed
revision at 19.705. :

B. Respondents: Three (1, 6 and 7)

C. Disposition: Do not concur. While the proposed 19 705-4(d) mcludes several areas of

consideration by the contracting officer in determining acceptability of an offeror’s subcontractmg pL.n,

the existing and proposed areas are not all inclusive. Areas of consideration are dependent upon the -

proposed contractual effort to be acquired, the nature of products or services to be subcontracted w1th

small, small disadvantaged and women-owned small business concerns and whether the subcontracted o
efforts are fair and equitable opportunities to small business concerns. - spenalie s e

©  COMMENT NUMBER3 T e e
_A. Summary of Comment: The commentor expressed concern that tore exphélt instructionsare . ... "~ "

needed regarding the flowdown.of subcontracting plan requxrements of FAR clause 52.219-9 ma_,or o L

subcontractors supplying commercial items. -

B. Respondents: Two (1 and 7)

C. Disposition: Concur. See revised coverage at 52.219-9(9), TAB A. -
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- B. Respondents: Two (1and 2)

COMMENT NUMBER 4

A. Summary of Comment: Commentor suggests the Instructxons for completion of the Summary
Subcontract Repot, Standard Form 295 (SF 295) include instructions for block 14 entitled Remarks.
Commentor indicated the Instructions should address including the contracts subject to commercial -
plans as required by revised 19.705-7(f)(2). This suggestion is made to facilitate contracting officers
who approve commercial plans in providing certain documentation to other contracting officers with
contracts subject to commercial plans. Second commentor suggested including the Instructions for the
Remarks block 13 of the SF 294, Subcontractmg Report for Indrvxdual Contracts for the SF 295

Remarks block instructions.

C. Disposition: Do not concur. Listing of contracts subject to commercial plans is only one of many -
areas that may require addressing in the Remarks section of the SF 295. The SF 294 Block 13
Instructions require a narrative explanation when accomplishments fall below goals These instructions
are inappropriate for the Summary Subcontract Report N :

COMMENT NUMBER 5

A. Summary of Comment: The first commentor indicates the sample computation demonstrating the
assessment of liquidated damages at proposed 19.705-7(f)(3)-appears to be incomplete and therefore
incorrect while the second commentor indicates the proposed revised clause 52.219-9 Liquidated
Damages--Subcontracting Plan is incomplete. The sample computation is calculated on the pro rata
share of subcontract dollars but should be calculated on the dollar amount by which the contractor
failed to achieve each subcontracting goal. The sample computation references only to the small __ ...
business goal and seems to overlook the other subcontractmg plan goals

B. Respondents: Two (1 and 6)

C. Disposition: Concur in part. While the sample could be more comprehensive, it is not incorrect.
The commentor is reminded that it is merely an example of how the calculation of liquidated damages is
performed. However, to make the example more clear a revision to the example at 19. 705-7(0(3) is -
included at TAB A. : s . ST

COMMENT NUMBER 6

A. Summary of Comment: The commentor from NASArequests the submittal instructions on the
reverse of the SF 295, Summary Subcontract Report, be revised to reflect the correct address.

B. Respondents: One (1)

C. Disposition: Concur. The SF 295 submittal address for NASA is changed to reflect the correct —=

Office of Procurement (HS). Since this is a one letter change to the form, recommend the change to the ‘

form be held uatil other changes are warranted. See TAB A= I e




goals for individual contracts

C. Disposition: Concur. Although the five (5) percent fsniau disadvantaged business subcontracting

. COMMENT NUMBER 7

A. Summary of Comment: Commentor expresses concern that even though a commercial plan is
appropriate for the company’s commercial items, because of the reporting requirements of the SF 294,
Subcontracting Report for Individual Contracts, compames will still be required to identify specific

B. Respondent: One (3)

C. Disposition: Do not concur. Only one plan and one set of goals is negotiated for a commercial plan
and a pro rata share of these goals is assigned to each contract requiring the SF 294 reporting. AnSF

-~ 294 is not required for commercial plans. Clarification of 52.219-9 is provided by separate case.

COMMENT NUMBER 8 o
A. Summary of Comment: Commentor indicates with the addition of new requirements in the proposed
rule, re-write of subcontracting plans will be required increasing industry’s paperwork and cost and
should not be linked to the Paperwork Reduction Act. Commentor further suggests that if specific
contract reporting is eliminated, paperwork would be significantly reduced under the Paperwork
Reduction Act

B. Respondents: One (3)

C. Disposition: Do not concur. The proposed rule, as published in the Federal Register, indicates the
Paperwork Reduction Act applies. Elimination of separate contract reporting is outside the scope of -

this case. However, nothing in this rule adds any new requirements to subcontracting plans. A request .-......

for approval of a revised burden estimate was subrmtted to the Oﬂice of Management and Budget and
approved. T ST =

COMMENT NUMBER 9

A Summarv of Comment: Commentor indicates mdustry needs flexibility to establish subcontractmg S

goals that are challenging yet achievable and not have Government dictate goals e

B. Respondent: One (3)

goals and the five (5) percent women-owned small business subcontracting goals are legislated, they are
goals. As detailed in FAR 19.705-4, the contracting officer considers several factors in determining
acceptability of a proposed subcontracting plan including its goals. Factors considered include whether
the offeror’s plan includes the essential elements at FAR 19.704, past performance in making a good
faith effart to award enheontracts to small, small disadvantaged and women-owned small business

concerns to the maximum extent practicable and the offeror’s make-or-buy policy or program. No -~ -

change to the proposed rule is necessary




', COMMENT NUMBER 10

A. Summary of Comment: Commentor recommends including a list of examples that evidence when
“good faith efforts” have been made by a contractor to reach its subcontracting goals since the proposed
rule includes examples of a failure to make a “good faith effort.” The recommendation is made to
reduce the subjectivity of the analysis conducted in determining whether to assess liquidated damages
for the contractor’s failure to make a good faith effort to achieve its subcontracting plan.

B. Respondents: Two (3 and 8)
C. Disposition: Do not concur. The proposed rule, at FAR 19.705-7(d), establishes indicators that the

- contracting officer may use to determine when “good faith effort” has not been made by the contractor
" to comply with its subcontracting plan and has failed to meet its subcontracting goals. When a
contractor fails to meet its subcontracting goals at completion of the contract, or any option, or in the
case of a commercial plan, at the close of the fiscal year for which the plan is applicable, the contracting
* officer reviews all available information to determine whether the contractor made a good faith effort to
comply with its subcontracting plan and achieve the goals. A contractor that makes a good faith effort
to comply with its plan, that includes all of the areas described at FAR 19.704 Subcontract Plan
Requirements, may be unsuccessful in achieving its goals but would not be subject to liquidated
damages. It is when the contractor takes action, or inaction, to frustrate the plan resulting in failure to
achieve the subcontracting goals that the contracting officer considers assessment of liquidated
damages. No change to the proposed rule is needed.

COMMENT NUMBER 11

A. Summary of Comment: The commentor questions the purpose of the proposed rule since the
changes are not expected to increase or decrease small business awards.

B. Respondent: One (3)
C. Disposition: Comment is noted.

COMMENT NUMBER 12

-

A. Summary of Comment: Commentor indicates Far 19.701 Definitions does not include a designation
of the approving official for master plans. -

B. Respondent: One (4)

C. Disposition: Comment is noted. The contracting officer is the approval authority for master plans as
cited in existing FAR 19.704(b), second sentence. No change is required.

‘COMMENT NUMBER 13 - - -~

A. Summary of Comment: Commentor suggests adding language stipulating who has authorityto




. request the “periodic reports” referred to at FAR 19. 704(a)(10)(u) Commentor suggests “any o
contracting officer”be designated as having such authonty S

B. Respondent: One (4)

C. Disposition: Do not concur. There are many officials in addition to the contracting officer who may
request the periodic reports cited above. These officials may include representatives from Offices of - ----
Small and Disadvantaged Business Utilization, Office of Federal Procurement Policy and the Small
Business Administration. No change to the proposed rule is needed S LI

COMMENT NUMBER 14
A. Summary of Comment: Commentors describe the circumstances available to the contractor for
submission of a commercial plan and to whom and when the commercial plan must be submitted. The
first commentor indicates when the commercial plan is to be submitted to the contracting officer -
responsible for the contract with the “latest completion date,” this date needs to be defined. Also, when

- anew commercial plan is to be submitted 30 days before the end of fiscal year, commentor recommends
clarifying whether the 30 day requirement is “calendar days” or “working days.”Both commentors S
recommend that responsibility for negotiation, approval and administration of commercnal plans be R
placed with cognizant corporate administrative contracting officers. '

-

B. Respondent: Two (4 and 7)
C. Disposition: Concur in part. The proposed rule provides for contractor submission of a commercial -
plan to (a) the first contracting officer awarding a contract subject to the plan during the offeror’s fiscal

year or (b) if the offeror has ongoing contracts with commercial plans to the contracting officer
responsible for the contract with the latest completion date. The proposed rule further indicates thata

new commercial plan is to be submitted 30 days before the end of fiscal year, to the contracting oﬁicerm S
responsible for the uncompleted Government contract with the latest completlon date. - - ooz

We do not concur that further clarification of “latest completlon dat as the language is clear the date e

refers to the contract completion date. We do not concur with designating a cognizant corporate -

administrative contracting officer as responsible for the negotiation, approval and administration of —
- commercial plans. Current procedures for delegation of the authonty to negotiate subcontracting plans

are included at FAR 42.303 and is within the individual agency’s dxscretxon The 30 day requxrement is
_ clarified to 30 working days. This revision 1s mcluded at TAB, A R EETS e e

COMMENT NUMBER 15
A. Summary of Comment: Commentor recommends evaluation of past performance described at FAR

19.705-4(a)(1) be clarified to specify the oﬁ'eror s past performanoe as it relates to meetmg lts
subcontracting goals : : | | N

| B. Respgndeng: One (4)7;




- not appear to address commercial item subcontractor subcontractmg plans

C. Disposition: Do not concur. The proposed rule at FAR 19.705-4(d) describes two different

circumstances for evaluating past performance. First, the contracting officer evaluates the offeror’s past

performance in awarding subcontracts for same or similar products or services to small, small

- disadvantaged and women-owned small business concerns. Second, if information is not available ona

specific type of product or service, the contracting officer evaluate the offeror’s overall past
performance and considers the performance of other contractors on similar efforts. No revision to the

proposed rule is needed. S SO,

T e

COMMENTNUMBER16 = S

A. Summary of Comment: Commentor indicates the procedure forobtarmng information from other

- - contracting officers with respect to commercral plans in makmg a deterrmnatron to assess hqmdated o
- damages is unclear at FAR 19.707-7(£)(3). -z e o0 o oo s i e e o

B. Respondent: One (4) SRR , el I

existing coverage, we assume the commentor is referring to coverage at FAR 19.705-7(f)(3) and are

- responding accordmgly It is inappropriate to dictate how the contracting officer obtains the necessary

mformatron and it is at his/her discretion. No rev1s1on is needed
COMMENT NUMBER 17

A. Summary of Comment: The commentor questions why Alternate II of the clause 52.219-9 Small, -
Small Disadvantaged and Women-Owned Small Business Subcontractmg Plan is not referenced at FAR
19.708(b)(2). :

B. Respondent: One (4)

C. Disposition: Do not concur. The prescription for mcludmg solicitation broﬁsions and contract -
clauses at FAR 19.708(b)(1) describes two distinct circumstances for including FAR clause 52.219-9

Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan and its alternates.
First, when contracting by negotiation, clause 52.219-9 shall be included in solicitations and contracts ; o

meeting the criteria described. When contracting by sealed bidding the clause 52.219-9 withits _
Alternate I is to be included. When contracting by negotiation and subcontracting plans are requlred
with initial proposals by contracting officer includes the clause 52.219-9 with its Alternate II.. FAR -
clause 52.219-9 and its Alternate I apply to solicitations and contracts dependent upon whether the
contract results from a negotiation or sealed bidding acquisition strategy while 52.219-9 with its
Alternate I is included in a solicitation using a negotiation acquisition strategy. No revision is needed.

COMMENT NUMBER 18

- A. dummary ot Comment: Commentor is unaware of any regulatory changes authorizing the use of

commercial subcontracting plans prior to OFPP Policy Letter 95-1 and states that this pohcy letter did

C. Disposition: Do not concur. Since there is no coverage at FAR 19.707(f)(3) in the prcposed rule or




COMMENT NUMBER 19

- realizing the full benefit of the change. -

B. Resnondent One (5)

- C. Disposition: Comment is noted. Comment relates to OFPP letter 95-1 and is outsxde the scope of

this case.

A. Summary of Comment: Commentor indicates that asa result of the Federal Acqulsmon Reform Act E
(FARA) certain statutes (15 USC 637(d)(2) and (3) Utilization of Small Business Concerns and 15 USC -
637(d)(4) Small Business Subcontracting Plan) are inapplicable to the acquisition of commercially

‘available off-the-shelf items and if the changes published in the Federal Register of May 13, 1996

entitled Advance Notice of Proposed Rule Making had gone into effect subcontracting plans for _ o
commercial items would have been eliminated. No recommendation for change is included. -

-

B. Respondent: One (5)

C. Disposition: Do not concur. FARA section 4203, addresses commercially available off-the-shelf

(COTS) items (as opposed to all commercial items), gave the OFPP Administrator the authority to

determine which statutes should be inapplicable to COTS. No determination has been made that - (
Section 8(d) of the Small Business Act is inapplicable to COTS much less all commercial items. The =
proposed rule cited by the commentor addressing COTS was never converted to a final rule and, -
therefore, has no bearing on this case. OFPP’s pending policy letter on subcontracting, whichistobe ... .
published shortly as a proposed rule, may be a better vehicle to address these concerns. No change is

needed. : _— -

' COMMENT NUMBER 20 e S e

A. Summary of Comment: Commentor asserts that mandatory flowdown of subcontracting provisions -
to large business first tier subcontractors when supplying commercial items are questionable and should -~ "~
not apply based on FAR 52.244-6 Subcontracts for Commercial Items and Commercial Components. =~ =
Commentor expresses concern that if the mandatory flowdown subcontracting provisions are not met by :
the first tier subcontractor, both the prime and subcontractor could be exposed to assessment of "~~~ T
liquidated damages. Commentor further recommends the proposed rule clearly exempts commerclal e
item subcontractors from subcontracting plan requlrements and this proposed change shouldbe =~ =
applicable to the date of subcontract award rather than pnme contract award resultmg in contractors

| B. Respondent: One (5) . T e

C. Disposition: Do not concur. The commentor is correct that the clause at 52.244-6, as currently
written, does not require flowdown of 52.219-9 (nor for that matter, flowdown of 52.219-8). This
comment is cutside the scope of this case. Under a separate case, flowdown of subcontracting
provisions/clauses are being considered by the Commercial Items Committee. ‘No change is needed. ~




., COMMENT NUMBER 21
A. Summary of Comment: Commentor recommends requirements for subcontractor subcontracting
plans allow for plan acceptance without a stated goal commitment when performing under the
provisions of and indefinite delivery/indefinite quantity (ID/IQ) contract where a small minimum
guarantee is made by the Government to the prime contractor resulting in even smaller amounts of
performance anticipated from the subcontractor. - - : -

B. Respondent: One (5)

C. Disposition: Comment is noted. Although this comment is beyond the scope of this case, it is
- expected that the proposed OFPP pohcy letter to be pubhshed shortly wrll address the treatment of o
ID/IQ subcontracting plans. : : v R T

COMMENT NUMBER 22

A. Summary of Comment: Commentor recommends the basic construct of assessing liquidated
damages as a proportion of a commercial vendors business related only to items sold to the Government
in lieu of the contractor’s entire business base.

B. Respondent: One (6)
C. Disposition: Do not concur. The commentor has misunderstood the coverage. There is no need to -
reconstruct how liquidated damages are assessed under a commercial plan. The liquidated damages are
not assessed against the contractor’s entire sales, rather to a pro rata share of sales attributable to
Government business. See coverage at 19. 705-7(f)(3) No change is needed '

COMMENT NUMBER 23 U PP
A. Summary of Comment: Commentor questions whether the definition of commercial plen atthe - ,
proposed FAR 19.701 and 52.219-9(b) is written as intended. The commercial plan is defined to cover -

the entire production of commercial items sold by either the entire company or a portion thereof (e.g.,

~ division, plant or product line. Specifically, the commentor questions whether it is the intent thatonly =~~~

items produced and sold in that fiscal year be consrdered wrthout consrderatlon of items not produced
that year yet sold that year. S

B. Respondent: One (6)

C. Disposition: Do not concur. The standard of “sold in substantial qlientities” for commercial items
‘was not changed for this case. To do as the commentor requests would require changes to industries
accounting sytems and would not be jusfified for any benefits rerived by the Government.

 COMMENT NUMBER 24 . . . . o .ooms oo

A. Summary ~f Comment: (‘ommentor disagrees with the proposed FAR 52. 219-9(d)(10) reqmrmg o




that are not

compliance with reporting requirements of the form “as provxded by agency regulatxo

stated in the contract or provided in wntmg to the contractor.

B. Respondent: One (6)
C. Disposition: Do not concur. Commentor has misunderstood how Government regulations operate
Agencles are free to regulate procedures to fit their needs. Contractors are not expected to comply with

“agency regulations” that are not published agency regulations, stated in the contract or otherwise

provided in writing to the contractor

COMMENT NUMBER 25

A Summm of Comment: Commentor descnbes the merits of the DOD Test Program for Negotxatlon
of Comprehensive Small Business Subcontracting Plans authorized by Section 834 of P.L. 101-189

resulting in increased opportunities for small business and recommends the test program be expressly

recognized in regulations for all agencies as an alternative for satisfying small business requirements on

a contract-by-contract basis for companies that do not qualify for commercial plans.

C e aw e

B. Respondent: One (7)
C. Disposition: Comment is noted. DOD’s Pilot Comprehensive Subcontracting Program is a
legislated program and applies only to qualified DOD contractors that are selected to participate in this
program. Eligibility of thlS program is consxdered in accordance with DFARS 219.7 and is beyond the

scope of this case.

COMMENT NUMBER 26 ..
imposing additional subcontracting goals not included in an approved commercial plan, i.e., goals based
on agency wide policy or to accommodate contract-by-contract needs. The recommendation is made

A. Summary of Comment: Commentor recommends contracting officers be explicitly prohibited from-
based upon the extensive negotiations required to execute commercml subcontractxng plans and the

value of commercial plans bemg dnmmshed or eliminated. ~

B B Respondent: One Ul ‘
C. Disposition: Do not concur. We believe the imposition of additional subcontracting goals is
prohibited by FAR 19.704(d)(1)(ii) which states, “The approved commercial plan shall remain in effect
during the offeror’s fiscal year for all Government contracts in effect during the period.” This
recommendation is beyond the scope of this case and removes discretion from the contracting officer

COMMENT NUMBER 27
damages is waived under the DOD Comprehensive Subcontracting Plan Test Program as an incentive

A. Summary of Comment: Commentor indicates that the requirement associated with liquidated
for contractors {5 pasticipate in the Test Program. By waiving the liquidated damages provisions for




' COMMENT NUMBER 28

« commergial plan participants, an incentive exists for contractors to invest resources needed to prepare,

negotiate, monitor and institutionalize a process for the first commercial subcontracting plan.
Commentor strongly recommends regulations be modified to eliminate the liquidated damages
provisions and substitute a periodic evaluation to satisfy Government requirements to measure success
or need for corrective action.

B. Respondent: One (7)

C. Disposition: Do not concur. Liquidated damages provisions and its exemptions are set forth in
legislation. A commercial plan is not one of the exemptions. Commercial plans cannot be exempted
without legislation and as such is beyond the scope of this case.

-

A. Summary of Comment: Commentor strongly objects to imposing liquidated damages for a
contractor’s failure to exert best efforts to achieve small business goals of its subcontracting plan as
liquidated damages are significantly disproportionate to the benefits derived while the DOD '
Comprehensive Subcontracting Test Program provides incentives to enhance and support small business

goals.

B. Respondent: One (7)

C. Disposition: Do not concur. Assessment of liquidated damages when the contractor fails to make a
good faith effort to achieve its Small, Small Disadvantaged and Women-Owned Small Business
Subcontracting Plan and its goals is legislated, provides a powerful tool to the contracting officer in the
administration of subcontracting plans and is in the best interests of United States to ensure a fair .
proportion of subcontracting opportunities are available to the small business community.

COMMENT NUMBER 29

A. Summary of Comment: Commentor questions whether Subcontracting Plan-Liquidated Damages is

separate from the liquidated damages defined at FAR Subpart 11.5 as a contractor failing to make a

good faith effort to achieve its subcontracting plan goals will have no impact on contract delivery or
performance and the Government will not suffer. No recommendation for revision is made.

: B Respondent: One (8) SR ’ : : -

C. Disposition: Comment is noted. Subcontracting Plan-Liquidated Damages is separate and apart
from the liquidated damages of FAR Subpart 11.5. Assessment of liquidated damages when a
contractor fails to make a good faith effort to achieve its small, small disadvantaged and women-owned
small business subcontracting plan and its goals is legislated.

COMMENT NUMBER 30

A. Summary of Comment: Commentor indicates offering incentives for attaining or exceeding




sybeontgacting plan goals appears to more legally supboﬁeblerather than taking action against
contractors based on ill defined “good faith effort.” -Commentor did not make a recommendation for - -

change in coverage.

B. Respondent: One (8)

C. Disposition: Comment is noted. Incentives for exceedmg subcontractmg plan goals is mcluded at
existing FAR 19.708(c)(1). No change is needed 8

COMMENT NUMBER 31

A. Summary of Comment: Commentor dnscusses Empowerment Contractmg expressmg vanous

- concerns including its labor-intensive nature and potentlal contractor loopholes. -

B. Respondent: One ®)

~ C. Disposition: Comment is noted Empowerment contracting is beyond the scope of this case. =
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'MINORITY POSITION
FAR Case 97-300, Liquidated Damages
: ~ FAR19.705-4(d)(5)

= 1. Currently FAR 19.7054(d)(4) [rcdesignatcd as (d)(5) bjr this case] rcads:

(d) In determining the acceptablhty of a proposed subcontracting plan, the _
contracting officer should take the following actions:

(4) Evaluate subcontracting potential, considering the offeror's make-or—buy

= policies or programs, the nature of the products or services to be subconiracted, {he

; known availability of small, small disadvantaged and women-owned small busincss
concerns in the geographical area where the work will be performed, and the -~~~

- potential contractor's long-standing contractual relationship with its suppliers, - — -

This final rule would eliminate the highlighted language. =~ =~ = - e

2. Two commenters (NASA and DOE) speclﬁcally ob) ectcd to the elimination of this
language. NASA pointed out that (particularly in commercial item contracting) "an
offeror might be reluctant to disrupt its aa;stmg supplicr base in order to satisfy
subcontracting plan requircments" but stated that the language in 19.705-4(c) could be
construed to cover this situation. DOE stated "Deleting the phrase removes what has
traditionally been--and should remain--a legitimate consideration in evaluating
subcontracting goals...Jt conflicts with the Federal Government's own policy of
rewarding good past performance."

3. The committee's disposition of this comment, that the list of considerations is not all-
inclusive and does not necd to address every situation, is not incorrect. However,

because the language in question is currently in the FAR, many readers (as evidenced by

the NASA and DOE comments) will read the elimination of the phrase as meaning that =~
long-standing contractual relanonshlps should no louger be considered in cvaludung a -
subcontracting plan. : S e e , i

~= - 8, For the reasons stated above, ! dlsagrce that thc Ianguage should be rcmoved from the o
FAR V T T
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General Services Administration
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DEPARTMENT OF DEFENSE

GENERAL. SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 11, 19, 52, and 53
[FAR Case 97-300]

RIN 9000-AH53

Federal Acquisition Regulation;
Liquidated Damages

AGENCIES: Department of Defense (DOD),

General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Proposed rule with request for
comments.

SUMMARY: The Civilian Agency
Acquisition Council (CAAC) and the
Defense Acquisition Regulations (DAR)
Council are proposing to amend the
Federal Acquisition Regulation (FAR) to
clarify policy on liquidated damages
and commercial subcontracting plans
and to implement OFPP Policy Letter
95-1, Subcontracting Plans for
Companies Supplying Commercial
Items. Comments received under the
existing interim rule FAR case 89-042,
Liquidated Damages, will be addressed
under this new FAR case 97-300. This
regulatory action was not subject to
Office of Management and Budget
review under Executive Order 12866,
dated September 30, 1993. This is not a
major rule under 5 U.S.C. 804.

DATES: Comments should be submitted
on or before June 10, 1997 to be
considered in the formulation of a final
rule.

ADDRESSES: Interested parties should
submit written comments to: General
Services Administration, FAR
Secretariat (MVRS), 1800 F Street, NW.,
Room 4035, Washington, DC 20405. E-
mail comments submitted over Internet
should be addressed to: 97—
300@www.arnet.gov. Please cite FAR
case 97-300 in all correspondence
related to this case.

FOR FURTHER INFORMATION CONTACT: Ms.
Linda Klein at (202) 501-3775 in
reference to this FAR case. For general
information, contact the FAR
Secretariat, Room 4035, GS Building,
Washington, DC 20405, (202) 501-4755.
Please cite FAR case 97-300.

SUPPLEMENTARY INFORMATION:
A. Background

An interim rule, under FAR case 89—
042, was published on July 21, 1989 (54

FR 30708), to require a prime contractor
to pay liquidated damages upon a
finding of lack of good faith efforts to
meet its small business subcontracting
goals. This rule implements Section 304
of the Business Opportunity
Development Reform Act of 1988,
Public Law 100-656.

Significant revisions to the interim
rule were proposed based on analysis of
public comments. Extensive discussions
took place regarding long-standing
problems of trying to extend and adapt
the requirement of Section 8(d) of the
Small Business Act to contracts for
commercial products, now compounded
by the introduction of liquidated
damages. To resolve those problems, the
case has been held pending release and
conformance to Federal Acquisition
Circular (FAC) 90-32, published on
September 18, 1995 (60 FR 48231), FAR
case 94-790, “Acquisition of
Commercial Items”, and OFPP Policy
Letter 95-1, ““Subcontracting Plans for
Companies Supplying Commercial
Items™.

On January 17, 1997, the CAAC and
the DAR Council agreed to close FAR
case 89-042, Liquidated Damages, into
new FAR case 97-300. All of the issues
raised, and public comments submitted,
in response to the interim rule
published under FAR case 89-042, will
be addressed under the new FAR case
97-300. ‘

B. Regulatory Flexibility Act

This proposed rule is not expected to
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the proposed changes clarify
policy on liquidated damages and
commercial subcontracting plans and
the changes are not expected to increase
or decrease small business awards, and
because small businesses are exempt
from subcontracting plan requirements
per FAR 19.702(b). An Initial Regulatory
Flexibility Analysis has, therefore, not
been performed. Comments from small
entities concerning the affected FAR
subparts will be considered in
accordance with 5 U.S.C. 610 of the Act.
Such comments must be submitted
separately and should cite 5 U.S.C. 601,
et seq. (FAR case 97-300), in
correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act (Public
Law 96~511) is deemed to apply
because FAR case 97-300, in part, adds
additional requirements that the
subcontracting plan shall include.
Therefore, a request for approval of a
revised burden estimate for OMB

clearance 9000-0006 has been
submitted to the Office of Management
and Budget under 44 U.S.C. 3501, et
seq. Public comments concerning this
request will be invited through a
Federal Register notice.

List of Subjects in 48 CFR Parts 11, 19,
52, and 53

Government procurement.

Dated: April 2, 1997.
Jeremy F. Olson,

Acting Director, Federal Acquisition Policy
Division. '

Therefore, it is proposed that 48 CFR
Parts 11, 19, 52, and 53 be amended as
set forth below:

1. The authority citation for 48 CFR
Parts 11, 19, 52, and 53 continues to
read as follows: .

Authority: 40 U.S.C. 486(c); 10 U.S.C.
chapter 137; and 42 U.S.C. 2473(c).

PART 11—DESCRIBING AGENCY
NEEDS

2. Section 11.501 is revised to read as
follows:

11.501 General.

This subpart provides policies and
procedures for the use of liquidated
damages clauses in solicitations and
contracts for supplies, services, and
construction, except for the Liquidated
Damages—Subcontracting Plan Clause
at 52.219-16, which may be applied
pursuant to 19.705-7.

PART 19—SMALL BUSINESS
PROGRAMS

3. Section 19.701 is amended by
adding, in alphabetical order,
definitions for ‘Commercial plan”,
“Individual contract plan” and ‘“Master
plan’ to read as follows:

19.701 Definitions.

Commercial plan, as used in this
subpart, means a subcontracting plan
that covers the offeror’s fiscal year and
that applies to the entire production of
commercial items sold by either the
entire company or a portion thereof
(e.g., division, plant, or product line).
* * * %* *

Individual contract plan, as used in
this subpart, means a subcontracting
plan that covers the entire contract
period (including option periods),
applies to a specific contract, and has
goals that are based on the offeror’s
planned subcontracting in support of
the specific contract, except that
indirect costs incurred for common or
joint purposes may be allocated on a
prorated basis to the contract.

Master plan, as used in this subpart,
means a subcontracting plan that
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contains all of the required elements of
the individual plans, except goals, and
may be incorporated into individual
contract plans, provided the master plan
has been approved.

* * * * *

4. Section 19.702 is amended by
revising paragraph (a) introductory text
and (b)(4) to read as follows:

19.702 Statutory requirements.
* * * * *

(a) Except as stated in paragraph (b)
of this section, Section 8(d) of the Small
Business Act (15 U.S.C. 637(d)) imposes
the following requirements regarding
subcontracting with small businesses
and small business subcontracting
plans.

* * * * *

(b) * ¥k %k

(4) For in scope modifications to
contracts that do not contain the clause
at 52.219-8, Utilization of Small, Small
Disadvantaged and Women-Owned
Small Business Concerns (or equivalent
prior Defense Acquisition Regulation,
Federal Procurement Regulations, or
National Aeronautics and Space
Administration clauses); e.g., contracts
awarded before Public Law 95-507.

* * * * *

5. Section 19.703(b) is amended by
revising the first sentence to read as
follows:

19.703 Eligibility requirements for
participating in the program.
* * * * *

(b) A contractor acting in good faith
may rely on the written representation
of its subcontractor regarding the
subcontractor’s status as either a small
business concern, a small disadvantaged
business concern or a women-owned
small business concern. * * *

6. Section 19.704 is amended—(a) By
redesignating paragraphs (a)(2) through
(a)(6) as (a)(7) through (a)(11),
respectively;

{b) By adding new paragraphs (a)(2)
through (a) (6) and (d);

(¢) In newly-designated (a)(8) by
removing the word “‘will” the second
time it appears, and

(d) By revising newly-designated
paragraphs (a) (10) and (11) and
paragraphs (b} in the first sentence and
(c). The revised and added text reads as
follows:

19.704 Subcontracting plan requirements.
* * * * *

(a) * kK

(2) A statement of total dollars
planned to be subcontracted and a
statement of the total dollars planned to
be subcontracted to small, small

disadvantaged and women-owned small
business concerns;

(3) A description of the principal
types of supplies and services to be
subcontracted and an identification of
the types planned for subcontracting to
small, small disadvantaged and women-
owned small business concerns;

(4) A description of the methods used
to develop the subcontracting goals;

(5) A description of the methods used
to identify potential sources for
solicitation purposes;

(6) A statement as to whether or not
the offeror included indirect costs in
establishing subcontracting goals, and a
description of the method used to
determine the proportionate share of
indirect costs to be incurred with small,
small disadvantaged and women-owned
small business concerns;

* * * * *

(10) Assurances that the offeror will

(1) Cooperate in any studies or surveys
as may be required,

(i) Submit periodic reports so that the
Government can determine the extent of
compliance by the offeror with the
subcontracting plan, and

(iii) Submit Standard Form (SF) 294,
Subcontracting Report for Individual
Contracts, and SF 295, Summary
Subcontract Report, following the
instructions on the forms or as provided
in agency regulations; and

(iv) Ensure that its subcontractors
agree to submit SF's 294 and 295;

(11) A description of the types of
records that will be maintained
concerning procedures adopted to
comply with the requirements and goals
in the plan, including establishing
source lists; and a description of the
offeror’s efforts to locate small, small
disadvantaged and women-owned small
business concerns and to award
subcontracts to them.

{b) Contractors may establish, on a
plant- or division-wide basis, a master
plan (see 19.701) which contains all the
elements required by the clause at
52.219-9, Small, Small Disadvantaged
and Women-Owned Small Business
Subcontracting Plan, except goals.

* Kk Xk

{c) For multiyear contracts or
contracts containing options, the
cumulative value of the basic contract
and all options is considered in
determining whether a subcontracting
plan is necessary (see 19.705-2(a)). If a
plan is necessary and the offeror is
submitting an individual contract plan,
the plan shall contain all the elements
required by 19.704(a) and shall contain
separate statements and goals for the
basic contract and for each option.

(d) A commercial plan (as defined in
19.701) is the preferred type of

subcontracting plan for contractors
furnishing commercial items. The
contractor shall:

(1) Submit the commercial plan to
either

(i) The first contracting officer
awarding a contract subject to the plan
during the offeror’s fiscal year, or

(if) If the offeror has ongoing contracts
with commercial plans, to the
contracting officer responsible for the
contract with the latest completion date.
The contracting officer shall negotiate
the commercial plan for the
Government. The approved commercial
plan shall remain in effect during the
offeror’s fiscal year for all Government
contracts in effect during the period.

(2) Submit a new commercial plan, 30
days before the end of the fiscal year, to
the contracting officer responsible for
the uncompleted Government contract
with the latest completion date. The
contractor must provide to each
contracting officer responsible for an
ongoing contract subject to the plan, the
identity of the contracting officer that
will be negotiating the new plan. Once
the new commercial plan is approved,
the contractor shall provide a copy of
the approved plan to each contracting
officer responsible for an ongoing
contract that is subject to the plan.

7. Section 19.705-4 is amended—

(a) In the first sentence of paragraphs
{(b) and (c) by removing “'six”" and
inserting “eleven” in its place,

(b) Paragraph (b) is further amended
in the second sentence by removing
“six™;

(c) Paragraph (c) is further amended
by revising the third sentence and by
adding a sentence between the second
and third sentences;

(d) By revising paragraph (d)(1); and

(e) By redesignating paragraphs (d)(3)
through (d) (6) as (d)(4) through (d)(7),
respectively, adding a new paragraph
(d)(3); and revising newly-designated
(d)(5). The new and revised text reads
as follows:

19.705-4 Reviewing the subcontracting
plan.
* * * * *

(0 * * * The contracting officer shall

‘take particular care to ensure that the

offeror has not submitted unreasonably
low goals in order to minimize exposure
to liquidated damages and to avoid the
administrative burden of substantiating
good faith efforts. Additionally,
particular attention should be paid to
the identification of steps that, if taken,
would be considered a good faith effort.

* kX

d) * Kk Xk

(1) Obtain information available from
the cognizant administrative contracting
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office, as provided for in 19.706(a), and
evaluate the offeror’s past performance
in awarding subcontracts for the same or
similar products or services to small,
small disadvantaged and women-owned
small business concerns. If information
is not available on a specific type of
product or service, evaluate the offeror’s
overall past performance and consider
the performance of other contractors on
similar efforts.

* * * * *

(3) Ensure that the subcontracting
goals are consistent with the offeror’s
cost and pricing data.

* * * * *

(5) Evaluate subcontracting potential,
considering the offeror's make-or-buy
policies or programs, the nature of the
supplies or services to be subcontracted,
the known availability of small, small
disadvantaged and women-owned small
business concerns in the geographical
area where the work will be performed.
* * * * *

8. Section 19.705-6 is amended by
revising the introductory text and
paragraphs (b) and (g) to read as follows:

19.705-6 Postaward responsibliliities of the
contracting officer.

After a contract or contract
modification containing a
subcontracting plan is awarded, the
contracting officer who approved the
plan is responsible for the following:

* * * * *

(b) Forwarding a copy of each
commercial plan and any associated
approvals to the Assistant Regional
Administrator for Procurement
Assistance in the SBA region where the
contractor’s headquarters is located.

* * * * *

(®) Taking action to enforce the terms
of the contract upon receipt of a notice
under 19.706(f).

9. Section 19.705-7 is amended by
revising paragraphs (b), (c), and (f} and
the last sentence of paragraph (d); and
by adding (h) to read as follows:

19.705-7 Liquidated damages.

* * * * *

{b) The amount of damages
attributable to the contractor’s failure to
comply shall be an amount equal to the
actual dollar amount by which the
contractor failed to achieve each
subcontracting goal.

(0) If, at completion of the basic
contract or any option, or in the case of
a commercial plan, at the close of the
fiscal year for which the plan is
applicable, a contractor has failed to
meet its subcontracting goals, the
contracting officer shall review all
available information for an indication

that the contractor has not made a good
faith effort to comply with the plan. If
no such indication is found, the
contracting officer shall document the
file accordingly. If the contracting
officer decides in accordance with
paragraph (d) of this subsection that the
contractor failed to make a good faith
effort to comply with its subcontracting
plan, the contracting officer shall give
the contractor written notice specifying
the failure, advising the contractor of
the possibility that the contractor may
have to pay to the Government
liquidated damages, and providing a
period of 15 working days (or longer
period as necessary)} within which to
respond. The notice shall give the
contractor an opportunity to
demonstrate what good faith efforts
have been made before the contracting
officer issues the final decision, and
shall further state that failure of the
contractor to respond may be taken as
an admission that no valid explanation
exists.

(d) * * * However, when considered
in the context of the contractor’s total
effort in accordance with its plan, the
following, though not all inclusive, may
be considered as indicators of a failure
to make a good faith effort: a failure to

- attempt to identify, contact, solicit, or

consider for contract award small, small
disadvantaged or women-owned small
business concerns; a failure to designate
and maintain a company official to
administer the subcontracting program
and monitor and enforce compliance
with the plan; a failure to submit
Standard Form (SF) 294, Subcontracting
Report for Individual Contracts, and
Standard Form (SF) 295, Summary
Subcontract Report, in accordance with
instructions on the forms or as provided
in agency regulations; a failure to
maintain records or otherwise
demonstrate procedures adopted to
comply with the plan; and the adoption
of company policies or procedures
which have as their objectives the

frustration of the objectives of the plan.
* * * * *

() With respect to commercial plans -
approved under the clause at 52.219-9,
Small, Small Disadvantaged and
Women-Owned Small Business
Subcontracting Plan, the contracting
officer that approved the plan shall—

(1) Perform the functions of the
contracting officer under this subsection
on behalf of all agencies with contracts
covered by the commercial plan;

(2) Determine whether or not the goals
in the commercial plan were achieved
and, if they were not achieved, review
all available information for an
indication that the contractor has not

made a good faith effort to comply with
the plan, document the results of the
review, and provide a copy to the other
contracting officers with contracts
subject to the commercial plan as listed
in the Remarks block of the SF 295; and

(3) If a determination is made to
assess liquidated damages, request other
contracting officers with contracts
incorporating the plan to provide the
amount of payments made under their
Government contracts subject to the
plan that contributed to the contractor’s
total sales during the contractor’s fiscal
year in order to calculate and assess
liquidated damages on the
Government’s behalf. For example: The
contractor’s total sales are $50 million
and the subcontracting dollars to
support the sales are $20 million, or 40
percent. The Government's payments
under contracts subject to the plan
contributing to the contractor’s total
sales are $5 million. Therefore, the pro
rata share of subcontracting attributable
to the Government contracts covered by
the plan is 10 percent of $20 million, or
$2 million. If the contractor failed to
achieve its small business goal by 1
percent, the liquidated damages would
be calculated as 1 percent of $2 million.
A copy of the contracting officer’s final
decision assessing liquidated damages
shall be provided to other contracting
officers with contracts subject to the
commercial plan as listed in the
Remarks block of the SF 295.

* * * %* *

(h} Every contracting officer with a
contract that is subject to a commercial
plan shall include in the contract file—

(1) A copy of the approved plan,

(2) A copy of the determination
regarding goal achievement and (if
applicable) whether the contractor made
a good faith effort to comply with the
plan, and

(3) A copy of the final decision
assessing liquidating damages, if
applicable.

10. Section 19.706 is amended in
paragraph (a) by removing the paragraph
designation ““(a)"’; by removing
paragraph (b); by redesignating (a)(1)
through (a) (6) as (a) through (f),
respectively; in newly-designated (e) by
removing “and’ at the end; in newly-
designated (f) by removing the period at
the end and inserting *'; and” in its
place; and by adding (g) to read as
follows:

19.706 Responsibllities of the cognizant
administrative contracting officer.
% * * * *

(g) Immediate notice that performance
under a contract is complete, that the
goals were or were not met, and if not
met, whether there is any indication of



Federal Register / Vol. 62, No. 70 / Friday, April 11, 1997 / Proposed Rules

17963

a lack of a good faith effort to comply
with the subcontracting plan.

19.708 [Amended]

11. Section 19.708 is amended in
paragraph (b)(2) by adding “‘the clause
with” after the words ‘‘Plan, or’’; in the
parenthetical citation in (c)(1) by
removing “'(a)(1)""; and in the second
sentence of (c)(2) by removing “‘award
fee” and inserting “‘award-fee” in its
place.

PART 52—SOLICITATION PROVISIONS
AND CONTRACT CLAUSES

12. Section 52.219-9 is amended by
revising the clause date and paragraphs
®). (@) @), () (10), (D(11) first
sentence of introductory text, (d)(11)(vi)
second sentence, (f) introductory text,
and (g) to read as follows:

52.219-9 Small, Small Disadvantaged and
Women-Owned Small Business
Subcontracting Plan.

* * * * *

SMALL, SMALL DISADVANTAGED AND
WOMEN-OWNED SMALL BUSINESS
SUBCONTRACTING PLAN (XXX 1997)

* * * * *

(b) Definitions. As used in this clause—

Commercial item means a product or
service that satisfies the definition of
commercial item in section 2.101 of the
Federal Acquisition Regulation.

Commercial plan means a subcontracting
plan that covers the offeror’s fiscal year and
that applies to the entire production of
commercial items sold by either the entire
company or a portion thereof (e.g., division,
plant, or product line).

Individual contract plan means a
subcontracting plan that covers the entire
contract period (including option periods),
applies to a specific contract, and has goals
that are based on the offeror’s planned
subcontracting in support of the specific
contract, except that indirect costs incurred
for common or joint purposes may be
allocated on a prorated basis to the contract.

Master plan means a subcontracting plan
that contains all of the required elements of
the individual plans, except goals, and may

be incorporated into individual plans,
provided the master plan has been approved.
Subcontract means any agreement (other
than one involving an employer-employee
relationship) entered into by a Federal
Government prime contractor or
subcontractor calling for supplies or services
required for performance of the contract or
subcontract.
* * * * *

d)* * *

(@ * * *

(i) Total dollars planned to be
subcontracted for individual plans; or the
offeror’s total projected sales, expressed in
dollars, and the total value of projected
subcontracts to support the sales for
commercial plans;

* * * * *

(10) Assurances that the offeror will (i)
cooperate in any studies or surveys as may
be required, (ii) submit periodic reports so
that the Government can determine the
extent of compliance by the offeror with the
subcontracting plan, and (iii) submit
Standard Form (SF) 294, Subcontracting
Report for Individual Contracts, and SF 295,
Summary Subcontract Report, following the
instructions on the forms or as provided in
agency regulations; and (iv) ensure that its
subcontractors agree to submit SF’'s 294 and
295.

(11) A description of the types of records
that will be maintained concerning
procedures that have been adopted to comply
with the requirements and goals in the plan,
including establishing source lists; and a
description of the offeror’s efforts to locate
small, small disadvantaged and women-

owned small business concerns and to award

subcontracts to them. * * *
* * * * *

(vi) * * * Contractors having commercial
plans need not comply with this
requirement.

* * * * *

() A master plan on a plant or division-
wide basis which contains all the elements
required by paragraph (d) of this clause,
except goals, may be incorporated by
reference as a part of the subcontracting plan
required of the offeror by this clause;
provided, * * *

(® A commercial plan is the preferred type
of subcontracting plan for contractors
furnishing commercial items (see paragraph

{b) of this clause). The commercial plan shall
relate to the offeror’s planned subcontracting
generally, for both commercial and
Government business, rather than solely to
the Government contract.

* * * * *
(End of clause)
* * * * *

13. Section 52.219-16 is amended—
(a) By revising the clause date;

(b) In the first sentence of paragraph
(b) by removing the word *‘product”; by
adding a sentence at the beginning of
(b); and by revising the last sentence;

(©) In (c) at the end of the first
sentence, before the period, by adding
““and to discuss the matter'’; and

(d) By revising (d) to read as follows:

52.219-16 Liquidated Damages—
Subcontracting Plan.
* * * * *

LIQUIDATED DAMAGES—
SUBCONTRACTING PLAN (XXX 1997)

* * * * *

(b) Performance shall be measured by
applying the percentage goals to the total
actual subcontracting dollars or, if a
commercial plan is involved, to the pro rata
share of actual subcontracting dollars
attributable to Government contracts covered
by the commercial plan. * * * The amount
of probable damages attributable to the
Contractor’s failure to comply, shall be an
amount equal to the actual dollar amount by
which the Contractor failed to achieve each
subcontract goal.

%* * * * *

(d) With respect to commerciat plans, the
Contracting Officer who approved the plan
will perform the functions of the Contracting
Officer under this clause on behalf of all
agencies with contracts covered by the
commercial plan.

* * * * *
(End of clause)
PART 53—FORMS

14. Section 53.301-294 is revised to
read as follows:

BILLING CODE 6820-EP-P
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48 CFR Parts 11, 19, 52, and 53

[FAR Case 97-300]

RIN 9000-AHS53

Federal Acquisition Regulation; Ligquidated Damages
AGENCIES: Department of Defense (DOD), General Services
Administration (GSA), and National Aeronautics and Space
Administration (NASA).
ACTION: Proposed rule with request for comments.
SUMMARY: The Civilian Agency Acquisition Council (CAAC) and
the Defense Acquisition Regulations (DAR) Council are
proposing to amend the Federal Acquisition Regulation (FAR)
to clarify policy on liquidated damages and commercial
subcontracting plans and to implement OFPP Policy Letter 95-
1, Subcontracting Plans for Companies Supplying Commercial
Items. Comments received under the existing interim rule FAR
case 89-042, Liquidated Damages, will be addressed under this
new FAR case 97-300. This regulatory action was not subject
to Office of Management and Budget review under Executive
Order 12866, dated September 30, 1993. This is not a major
rule under 5 U.S.C. 804.
DATES: Comments should be submitted on or before [60 days
after Federal Register publication date] to be

considered in the formulation of a final rule.



ADDRESSES: Interested parties should submit written

comments to:

General Services Administration

FAR Secretariat (MVRS)

1800 F Street, NW, Room 4035

Washington, DC 20405
E-mail comments submitted over Internet should be addressed
to: 97-300@www.arnet.gov. Please cite FAR case 97-300 in
all correspondence related to this case.
FOR FURTHER INFORMATION CONTACT: Ms. Linda Klein at
(202) 501-3775 in reference to this FAR case. For general
information, contact the FAR Secretariat, Room 4035, GS
Building, Washington, DC 20405 (202) 501-4755. Please cite
FAR case 97-300.
SUPPLEMENTARY INFORMATION:
A. Background

An interim rule, under FAR case 89-042, was published on
July 21, 1989 (54 FR 30708), to require a prime contractor to
pay liquidated damages upon a finding of lack of good faith
efforts to meet its small business subcontracting goals. |
This rule implements Section 304 of the Business Opportunity
Development Reform Act of 1988, Public Law 100-656.
Significant revisions to the interim rule were proposed

based on analysis of public comments. Extensive discussioné
took place regarding long-standing problems of trying to
extend and adapt the requirement of Section 8(d) of the Small
Business Act to contracts for commercial p;oducts, now

compounded by the introduction of liquidated damages. To

resolve those problems, the case has been held pending
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release and conformance to Federal Acquisition Circular (FaC)

90-32, published on September 18, 1995 (60 FR 48231), FAR
case 94-790, “Acquisition of Commercial Items”, and OFPP
Policy Letter 95-1, “Subcontracting Plans for Companies
SupplYing Commercial Items”.

On January 17, 1997, the CaAC and the DAR Council agreed
to close FAR case 89-042, Ligquidated Damages, into new FAR
case 97-300. All of the issues raised, and public comments
submitted, in response to the interim rule published under
FAR case 89-042, will be addressed under the new FAR case 97-
300.

B. Regulatory Flexibility Act

This proposed rule is not expected to have a significant
economic impact on a substantial number of small entities
within the meaning of the Regulatory Flexibility Act, 5
U.S.C. 601, et seg., because the proposed changes clarify
policy on ligquidated damages and commercial subcontracting
plans and the changes are not expected to increase or
decrease small business awards, and because small businesses
are exempt from subcontracting plan requirements per FAR
19.702(b). 2An Initial Regulatory Flexibility Analysis‘has,
therefore, not been performed. Commenté from small entities
concerning the affected FAR subparts will be considered in
accordance with 5 U.S.C. 610 of the Act. Such comments must
be submitted separately and should cite 5 U.S.C. 601, et sed.

(FAR case 97-300), in correspondence.
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C. Paperwork Reduction Act

The Paperwork Reduction Act (Public Law 96-511) is deemed
to apply.because FAR case 97-300, in part, adds additional
requirements that the subcontracting plan shall include.
Therefore, a request for approval of a revised burden
estimate for OMB clearance 9000-0006 has been submitted to
the Office of Management and Budget under 44 U.S.C. 3501, et
seq. Public comments concerning this request will be invited
through a Federal Register notice.

List of Subjects in 48 CFR Parts 11, 19, 52, and 53:

Government procurement.

Dated: ‘f’—Q- 4’]

ing Direetor,
ederal Acquisition Policy Division.
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Therefore, it is proposed that 48 CFR Parts 11, 19, 52,

and 53 be amended as set forth below:

1. The authority citation for 48 CFR Parts 11, 19, 52,
and 53 continues to read as follows:

Authority: 40 U.S.C. 486(c); 10 U.S.C. chapter 137; and
42 U.S.C. 2473 (c). |
PART 11—DESCRIBING AGENCY NEEDS

2. Section 11.501 is revised to read as follows:

11.501 General.

This subpart provides policies and procedures for the use
of liguidated damages clauses in solicitations and contracts
for supplies, services, and construction, except for the
Liquidated Damages—Subcontracting Plan Clause at 52.219-16,
which may be applied pursuant to 19.705-7.

PART 19—SM.ALL‘ BUSINESS PROGRAMS

3. Section 19.701 is amended by adding, in alphabetical
order, definitions for “Commercial plan”, “Individual
contract plan” and “"Master plan” to read as follows:

19.701 Definitions.

Commercial plan, as used in this subpart, means a
subcontracting plan that covers the offeror’s fiscal year- and
that applies to the entire production of commercial items
sold by either the entire company or a portion thereof (e.dg.,

division, plant, or product line).

* * * * *
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Individual contract plan, as used in this subpart, means

a subcontracting plan that covers the entire contract period
(including option periods), applies to a specific contract,
and has goals that are based on the offeror’s planned
subcontracting in support of the specific contract, except
that indirect costs incurred for common or joint purposes may
be allocated on a prorated basis to the contract.

Master plan, as used in this subpart, means a

subcontracting plan that contains all of the required
elements of the individual plans, except goals, and may be
incorporated into individual contract plans, provided the
master plan has been approved.

* * * * *

4. Section 19.702 is amended by revising paragraph (a)
introductory text and (b) (4) to read as follows:
19.702 Statutory reqguirements.

* * * * *

(a) Except as stated in paragraph (b) of this section,
Section 8(d) of the Small Business Act (15 U.S.C. 637(4d))
imposes the following requirements regarding subcontracting
with small businesses and small business subcontracting

plans.

(4) For in scope modifications to contracts that do
not contain the clause at 52.219-8, Utilization of Small,
Small Disadvantaged and Women-Owned Small Business Concerns
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(or equivalent prior Defense Acquisition Regulation, Federal

Procurement Regulations, or National Aeronautics and Space
Administration clauses); e.g., contracts awarded before

Public Law 95-507.

* * * * *

5. Section 19.703(b) is amended by revising the first
sentence to read as follows:
©19.703 Eligibility requirements for participating in

the program.
* * * * *

(b) A contractor acting in good faith may rely on the
written representation of its subcontractor regarding the
subcontractor’s status as either a small business concern, a
small disadvantaged business concern or a women-owned small
business concern. * * *

6. Section 19.704 is amended—

(a) By redesignating paragraphs (a) (2) throuch (a) (6)
as (a)(7) through (a)(1ll), respectively;

(b) By adding new paragraphs (a)(2) through (a) (6)
and (d);

(¢) In newly-designated (a) (8) by removing the word
*will” the second time it appears, and

(d) By revising newly-designated paragraphs (a) (10)
and (11) and paragraphs (b) in the first sentence and (c).
The revised and added text reads as follows:

19.704 Subcontracting plan regquirements.

* * * * *
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(2) A statement of total dollars planned to be

subcontracted and a statement of the total dollars planned to
be subcontracted to small, small disadvantaged and‘women—
oWned small business concerns;

(3) A description of the principal types of supplies
and services to be subcontracted and an identification of the
types plannéd for subcontracting to small, small
disadvantaged and women-owned small business concerns;

(4) A description of the methods used to develop the
subcontracting goals;

(5) A description of the methods used to identify
potential sources for solicitation purposes;

(6) A statement as to whether or not the offeror
included indirect costs in establishing subcontracting goals,
and a description of the method used to determine the
proportionate share of indirect costs to be incurred with
small, small disadvantaged and women-owned small business
concerns;

* * * * *

(10) Assurances that the offeror will (i) cooperate
in any studies or surveys as may be required, (ii) submit
periodic reports so that the Government can determine the
extent of compliance by the offeror with the subcontracting
plan, and (iii) submit Standard Form (SF) 294, Subcontracting
Report for Individual Contracts, and SF 295, Summary
Subcontract Report, following the instructions on the forms
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or as provided in agency regulations; and (iv) ensure that

its subcontractors agree to submit SF’s 294 and 295; and

(11) A description of the types of records that will
be maintained concerning procedures adopted to comply with
the requirements and goals in the plan, including
éstablishing source lists; and a description of the offeror’s
efforts to locate small, small disadvantaged and women-owned
small business concerns and to award subcontracts to them.

(b) Contractors may establish, on a plant or division-
wide basis, a master plan (see 19.701) which contains all the
elements required by the clause at 52.219-9, Small, Small
Disadvaﬁtaged and Women-Owned Small Business Subcontracting
Plan, except goals. * * *

(c) For multiyear contracts or contracts containing
options, the éumulative value of the basic contract and all
options is considered in determining whether a subcontracting
plan is necessary (see 19.705-2(a)). If a plan is necessary .
and the offeror is submitting an individual contract plan,
theAplan shall contain all the elements required by 19.704(a)
and shall contain separate statements and goals for the basic
contract and for each option. -

(d) A commercial plan (as defined in 19.701) is the
- preferred type of subcontracting plan for contractors |
furnishing commercial items. The contractor shall:

(1) Submit the commercial plan to either (i) the
first contracting officer awarding a contract subject to the
plan during the offeror’s fiscal year, or (ii) if the offeror
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has ongoing contracts with commercial plans, to the

contracting officer responsible for the contract with the
latest completion date. The contracting officer shall
negotiate the commercial plan for the Government. The
approved commercial plan shall remain in effect during the
offeror’'s fiscal year for all Government contracts in effect
during the period.

(2) Submit a new commercial plan, 30 days before the
end of the fiscal year, to the contracting officer
responsible for the uncompleted Government contract with the
latest completion date. The contractor must provide to each
contracting officer responsible for an ongoing contract
subject to the plan, the identity of the contracting officer
that will be negotiating the new plan. Once the new
commercial plan is approved, the contractor shall provide a
copy of the approved plan to each contracting officer
responsible for an ongoing contract that is subject to the
plan.

7._ Section 19.705~4 is amended—

(a) In the first sentence of paragraphs (b) and (c)
by removing “six” and inserting “eleven” in its place, -

(b) . Paragraph (b) is further amended in the second
sentence by removing “six”;

(c) Paragraph (c¢) is further amended by revising the
third sentence and by adding a sentence between the second
and third sentences;

(d) By revising paragraph (d) (1); and
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(e) By redesignating paragraphs (d) (3) through

(d) (6) as (d) (4) through (d) (7), respectively, adding a new
paragraph (d) (3); and revising newly-designated (d) (5). The
new and revised text reads as follows:

19.705-4 Reviewing the subcontracting plan.

* * * * *

(c) * * * The contracting officer shall take
particular care to ensure that the offeror has not submitted
unreasonably low goals in order to minimize exposure to
ligquidated damages and to avoid the administrative burden of
substantiating good faith efforts. Additionally, particular
attention should be paid to the identification of steps that,
if taken, would be considered a good faith effort. * * *

(d) * * *

(1) Obtain information available from the cognizant
administrative contracting office, as provided for in
19.706(a), and evaluate the offeror’s past performance in
awarding subcontracts for the same or similar products or
services to small, small disadvantaged and women-owned small
business concerns. If information is not available on a
specific type of product or service, evaluate the offeror’s
overall past performance and consider the performance of
other contractors on similar efforts.

* * * * *
(3) Ensure that the subcontracting goals are

consistent with the offeror’'s cost and pricing data.

* * * * *
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(5) Evaluate subcontracting potential, considering

the foeror’s make-or-buy policies or programs, the nature of
the supplies or services to be subcontracted, the known
availability of small, small disadvantaged and women-owned
small business concerns in the geographical area where the
work will be performed.

* * * * *

8. Section 19.705-6 is amended by revising the
introductory text and paragraphs (b) and (g) to read as
follows:

19.705-6 Postaward responsibilities of the
contracting officer.

After a contract or contract modification containing a
subcontracting plan is awarded, the contracting officer who
approved the plan is responsible for the following:

* * * * *

(b) Forwarding a copy of each commercial plan and any
associated approvals to the Assistant Regional Administrator
for Procurement Assistance in the SBA region where the
contractor’s headquarters is located.

* * * * * -

(g) Taking action to enforce the terms of the contract
upon receipt of a notice under 19.706(f).

9. Section 19.705-7 is amended by revising paragraphs
(b), (c¢), and (f); by amending (d) in the last sentence; and

by adding (h) to read as follows:
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19.705-7 Liquidated damages.

* * * * *

(b) The amount of damages attributable to the
contractor’s failure to comply shall be an amount equal to
the actual dollar amount by which the contractor failed to
achieve each subcontracting goal.

(c) TIf, at completion of the basic contract or any
option, or in the case of a commercial plan, at the close of
the fiscal year for which the plan is applicable, a
contractor has failed to meet its subcontracting goals, the
contracting officer shall review all available information
for an indication that the contractor has not made a good
faith effort to comply with the plan. If no such indication
is found, the contracting officer shall document the file
accordingly. If the contracting officer decides in
accordance with paragraph (d) of this subsection that the
contractor failed to make a good faith effort to comply with
its subcontracting plan, the contracting officer shall give
the contractor written notice specifying the failure,
advising the contractor of the possibility that the
contractor may have to pay to the Government liquidated -
bdamages, and providing a period of 15 working days (or longer
period as necessary) within which to respond. The notice
shall give the contractor an opportunity to demonstrate what
good faith efforts have been made before the contracting

officer issues the final decision, and shall further state
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that failure of the contractor to respond may be taken as an

admission that no valid explanation exists.

(d) ~* * * However, when considered in the context
of the contracﬁor’s total effort in accordance with its plan,
the following, though not all inclusive, may be considered as
indicators of a failure to make a good faith effort: a
failure to attempt to identify, contact, solicit, or consider
for contract award small, small disadvantaged or women-owned
small business concerns; a failure to designate and maintain
a company official to administer the subcontracting program
and monitor and enforce compliance with the plan; a failure
to submit Standard Form (SF) 294, Subcontracting Report for
Individual Contracts, and Standard Form (SF) 295, Summary
Subcontract Report, in accordance with instructions on the
forms or as provided in agency regulations; a failure to
maintain records or otherwise demonstrate procedures adopted
to comply with the plan; and the adoption of company policies
or procedures which have as their objectives the frustration
of the objectives of the plan.

* * * * *

(f) With respect to commercial plans approved under the
clause at 52.219-9, Small, Small Disadvantaged and Women-
Owned Small Business Subcontracting Plan, the contracting
officer that approved the plan shall—

(1) Perform the functions of the contracting officer
under this subsection on behalf of all agencies with
contracts covered by the commercial plan;
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(2) Determine whether or not the goals in the

commercial plan weré achieved and, if they were not achieved,
review all available information for an indication that the
contractor has not made a good faith effort to comply with
the plan, document the results of the review, and provide a
copy to the other contracting officers with contracts subject
to the commercial plan as listed in the Remarks block of the’
SF 295; and |

(3) If a determination is made to. assess ligquidated
damages, request other contracting officers with contracts
incorporating the plan to provide the amount of payments made
under their Government contracts subject to the plan that
contributed to the contractor’s total sales during the
contractor’s fiscal year in order to calculate and assess
liquidated damages on the Government’s behalf. For example:
The contractor’s total sales are $50 million and the
subcontracting dollars to support the sales are $20 million,
or 40 percent. The Government'’s payments under contracts
subject to the plan contributing to the contractor’s total
sales are $5 million. Therefore, the pro rata share of
subcontracting attributable to the Government contracts
covered by the plan is 10 percent of $20 million, or $2
million. If the contracﬁor failed to achieve its small
business goal by 1 percent, the liquidated damages would be
calculated as 1 percent of $2 million. A copy of the
contracting officer’s final decision assessing liquidated

damages shall be provided to other contracting officers with
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contracts subject to the commercial plan as listed in the

Remarks block of the SF 295.

* * * * *

(h) Every contracting officer with a contract that is
subject to a commercial plan shall include in the contract
file (1) a copy of the approved plan, (2) a copy of the
determination regarding goal achievement and (if applicable)
whether the contractor made a good faith effort to comply
with the plan, and (3) a copy of the final decision assessing
ligquidating damages, if applicable.

10. Section 19.706 is amended in paragraph (a) by
removing the paragraph designation “(a)”; by removing
paragraph (b); by redesignating (a) (1) through (a) (6) as (a)
through (f), respectively; in newly-designated (e) by
removing “and” at the end; in newly-designated (f) by
removing the period at the end and inserting *“; and” in its
place; and by adding (g) to read as follows:

19.706 Responsibilities of the cognizant
administrative contracting officer.
* * * * *

(g) Immediate notice that performance under a contract
is complete, that the goals were or were not met, and if not
met, whether there is any indication of a lack of a good
faith effort to comply‘with the subcontracting plan.

19.708 [Amended]
11. Section 19.708 is amended in paragraph (b) (2) by

adding “the clause with” after the words “Plan, or”; in the
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parenthetical citation in (c) (1) by removing “(a) (1)”; and in

the second sentence of (c)(2) by removing “award fee” and

inserting “award-fee” in its plaée.

PART 52—SOLICITATION PROVISIONS/AND CONTRACT CLAUSES
12. Section 52.219-9 is amended by revising the clause

date and paragraphs (b)Y, (d)(2)(i), (d)(10), (d)(1i1) first

sentence of introductory text, (4d) (1ll) (vi) second sentence,

(f) introductory text, and (g) to read as follows:

52.219-9 Small, Small Disadvantaged and Women-Owned
Small Business Subcontracting Plan.

* * * * *

SMALL, SMALL DISADVANTAGED AND WOMEN-OWNED SMALL BUSINESS
SUBCONTRACTING PLAN (XXX 1997)

* * * * *

(b) Definitions. 2s used in this clause—

Commercial item means a product or service that satisfies
the definition of commercial item in section 2.101 of the
Federal Acquisition Regulation.

Commercial plan means a subcontracting plan that covers
the offeror’s fiscal year and that applies to the entire
production of commercial items sold by either the entire
company or a portion thereof (e.g., division, plant, or
product line).

Individual contract plan means a subcontracting plan that
covers the entire contract period (including option periods),
applies to a specific contract, and has goals that are based
on the offeror’s planned subcontracting in support of the
specific contract, except that indirect costs incurred for
common or joint purposes may be allocated on a prorated basis
to the contract.

Master plan means a subcontracting plan that contains all
of the required elements of the individual plans, except
goals, and may be incorporated into individual plans,
provided the master plan has been approved.
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Subcontract means any agreement (other than one involving

an employer-employee relationship) entered into by a Federal
Government prime contractor or subcontractor calling for

supplies or services required for performance of the contract
or subcontract.

(i) Total dollars planned to be subcontracted for
individual plans; or the offeror’'s total projected sales,
expressed in dollars, and the total value of projected
subcontracts to support the sales for commercial plans;

* * * * *

(10) Assurances that the offeror will (i) cooperate in
any studies or surveys as may be regquired, (ii) submit
periodic reports so that the Government can determine the
extent of compliance by the offeror with the subcontracting
plan, and (iii) submit Standard Form (SF) 294, Subcontracting
Report for Individual Contracts, and SF 295, Summary
Subcontract Report, following the instructions on the forms
or as provided in agency regulations; and (iv) ensure that
its subcontractors agree to submit SF's 294 and 295.

(11) A description of the types of records that will be
maintained concerning procedures that have been adopted to
comply with the requirements and goals in the plan, including
establishing source lists; and a description of the offeror’'s
efforts to locate small, small disadvantaged and women-owned
small business concerns and to award subcontracts to
them. * * *

* * * * *

(vi) * * * Contractors having commercial plans
need not comply with this requirement.

* * * * *

(f) A master plan on a plant or division-wide basis which
contains all the elements required by paragraph (d) of this
clause, except goals, may be incorporated by reference as a
part of the subcontracting plan required of the offeror by
this clause; provided, * * *

(g) A commercial plan is the preferred type of
subcontracting plan for contractors furnishing commercial
items (see paragraph (b) of this clause). The commercial
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plan shall relate to the offeror’s planned subcontracting
generally, for both commercial and Government business,
rather than solely to the Government contract.

* * * * *

(End of clause)

13. Section 52.219-16 is amended—

(a) By revising the clause date;

(b) In the first sentence of paragraph (b) by
removing the word “product”; by adding a sentence at the
beginning of (b); and by revising the last sentence;

(c) In (c) at the end of the first sentence, befgre
the period, by adding “and to discuss the matter”; and

(d) By revising (d) to read as follows:

52.219-16 Ligquidated Damages—Subcontracting Plan.

* * * * *

LIQUIDATED DAMAGES—SUBCONTRACTING PLAN (XXX 1997)

* * * * *

(b) Performance shall be measured by applying the
percentage goals to the total actual subcontracting dollars
or, if a commercial plan is invelved, to the pro rata share
of actual subcontracting dollars attributable to Government
contracts covered by the commercial plan. * * * The
amount of probable damages attributable to the Contractor'’s
failure to comply, shall be an amount equal to the actual
dollar amount by which the Contractor failed to achieve each
subcontract goal.

* * * * *

(d) With respect to commercial plans, the Contracting
Officer who approved the plan will perform the functions of
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the Contracting Officer under this clause on behalf of all
agencies with contracts covered by the commercial plan.

* * * * *
(End of clause)
PART 53—FORMS
14. Section 53.301-294 is revised to read as follows:
53.301-294 Standard Form 294, Subcontracting Report
for Individual Contracts.

[INSERT SF 294 HERE]
[Reduce to fit under heading]
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SMJBCONTRACTING REPORT FOR INDIVIDUAL CONTRACTS OMB No.: 9000-0006
: (See instructions on reverse) Expires: 03/31/98

Public reporting burden for this collection of information is estimated to average 3 hours per response, including the time for
reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing
the collection of information. Send comments regarding this burden estimate or any other aspect of this collection of information,
including suggestions for reducing this burden, to the FAR Secretariat (MVR), Federal Acquisition Policy Division, GSA, Washington,

DC 20405.

1. CORPORATION, COMPANY OR SUBDIVISION COVERED 3. DATE SUBMITTED
3. COMPANY NAME
b. STREET ADDRESS 4, REPORTING PERIOD FROM INCEPTION OF CONTRACT THRU:
YEAR
c. CHY , ; d. STATE |e. ZIP CODE D MAR 31 D SEPT 30
5. TYPE OF REPORT
2. CONTRACTOR IDENTIFICATION NUMBER
D REGULAR D FINAL D REVISED

6. ADMINISTERING ACTIVITY [Please check applicable box)

ARMY GSA B NASA
NAVY DOE OTHER FEDERAL AGENCY (Specify)
AIR FORCE DEFENSE LOGISTICS AGENCY
7. REPORT SUBMITTED AS (Check one and provide appropriate number) 8. AGENCY OR CONTRACTOR AWARDING CONTRACT
PRIME CONTRACT NUMBER a. AGENCY'S OR CONTRACTOR'S NAME
L__] PRIME CONTRACTOR
SUBCONTRACT NUMBER b. STREET ADDRESS
D SUBCONTRACTOR
9. DOLLARS AND PERCENTAGES IN THE FOLLOWING BLOCKS: c. CITY d. STATE je. ZIP CODE
D DO INCLUDE INDIRECT COSTS D DO NOT INCLUDE INDIRECT COSTS
SUBCONTRACT AWARDS
CURRENT GOAL ACTUAL CUMULATIVE

TYPE

WHOLE DOLLARS PERCENT WHOLE DOLLARS PERCENT

10a. SMALL BUSINESS CONCERNS (include SD8, WOSB,
HBCU/MI) (Dollar Amount and Percent of 10c.)

10b. LARgE BUSINESS CONCERNS (Dollar Amount and Percent
of 10¢c.)

10c. TOTAL (Sum of 10a and 710b.)

100.0% 100.0%
11. SMALL DISADVANTAGED (SDB) CONCERNS (include
HBCU/MI) (Dollar Amount and Percent of 10c.)
12. WOMEN-OWNED SMALL BUSINESS (WOSB) CONCERNS
{Dollar Amount and Percent of 10c.)
13. REMARKS
14a. NAME OF INDIVIDUAL ADMINISTERING SUBCONTRACTING PLAN T yab. TELEPHONE NUMBER

AREA CODE NUMBER

AUTHORIZED FOR LOCAL REPRODUCTION STANDARD FORM 294 (Rev. |
Previous edition is not usable Prescribed by GSA-FAR {48 CFR) 53.219(a)



1. This report is 0ot required from small businesses.

2. This report is not required for commercial items for which a
company-wide annual plan (i.e., a Commercial Plan) has been approved,
nor from large businesses in the Department of Defense (DOD) Test
Program for Negotiation of Comprehensive Subcontracting Plans. The
Summary Subcontract Report (SF 295) is required for contractors
operating under one of these two conditions and should be submitted to
the Government in accordance with the instructions on that form.

3. This form coliects subcontract award data from prime
contractors/subcontractors that: (a) hold one or more -contracts over
$500,000 (over $1,000,000 for construction of & public facility); and (b)
are required to report subcontracts awarded to Small Business (SB),
Small Disadvantaged Business (SDB), and Women-Owned Small Business
(WOSB) concerns under a subcontracting plan. For the Department of
Defense (DOD), the National Aeronautics and Space Administration
(NASA), and the Coast Guard, this form also collects subcontract award
data for Historically Black Colleges and Universities {HBCUs) and Minority
Institutions (Mis).

4. This report is required for each contract containing a subcontracting
plan and must be submitted to the administrative contracting officer
(ACO) or contracting officer if no ACO is assigned, semi-annually during
contract performance for the periods ended March 31st and September
30th. A separate report is required for each contract at contract
completion. Reports are due 30 days after the close of each reporting
period uniess otherwise directed by the contracting officer. Reports are
required when due, regardiess. of whether re has been any
subcontracting activity since the inception of the contract or since the
previous report. :

5. Only subcontracts involving performance within the U.S., its
possessions, Puerto Rico, and the Trust Territory of the Pacific Isiands
shouid be included in this report.

6. Purchases from a corporation, company, or subdivision that is an
affiliate of the prime/subcontractor are not inciuded in this report.

7. Subcontract award data reported on .this form by prime
contractors/subcontractors shall be limited to awards made to their
immediate subcontractors. Credit cannot be taken for awards made to
lower tier subcontractors.

SPECIFIC INSTRUCTIONS

BLOCK 2: For the Contractor identification Number, enter the nine-digit
Data Universal Numbering System (DUNS) number that identifies the
specific contractor establishment. If there is no DUNS number available
that identifies the exact name and address entered in Block 1, contact
Dun and Bradstreet Information Services at 1-800-333-0505 to get one
free of charge over the telephone. Be prepared to provide the following
information: (1) Company name; (2) Company address; {3} Company
telephone number; (4) Line of business; (5) Chief executive officer/key
manager; (6) Date the company was started; (7) Number of people
empioyed by the company; and (8) Company affiliation.

BLOCK 4: Check only one. Note that all subcontract award data
reported on this form represents activity since the inception of the
contract through the date indicated in this block.

BLOCK 5: Check whether this report is a "Regular,” "Final,” and/or
"Revised” report. A "Final" report should be checked only if the
contractor has completed the contract or subcontract reported in Block
7. A "Revised” report is a change to 8 report previously submitted for
the same period.

BLOCK 6: Identify the department or agency administering the majority
of subcontracting plans.

BLOCK 7: Indicate whether the reporting contractor is submitting this
report as a prime contractor or subcontractor and the prime contract or
subcontract number.

BLOCK 8: En'ger the name and address of the Federal department or
agency awarding the contract or the prime contractor awarding the
subcontract.

BLOCK 9: Check the appropriate block to indicate whether indirect
costs are included in the dollar amounts in blocks 10a through 12. To
ensure comparabifity between the goal and actual columns, the
contractor may ‘include indirect costs in the actual column only if the
subcontracting plan inciuded indirect costs in the goal.

BLOCKS 10a through 12: Under "Current Goal,” enter the dollar and
percent goals in each category (SB, SDB, and WOSB) from the sub-

contracting plan approved for this contract. (If the original goals
agresd upon at contract award have been revised as a result of
contract modifications, enter the original goals in Block 13. The
amounts entered in Blocks 10a through 12 should reflect the
revised goals.) Under “Actual Cumuiative,” enter actusl
subcontract achievements {(dollar and percent} from the inception
of the contract through the date of the report shown in Block 4. In
cases where indirect costs are included, the amounts should
include both direct awards and an appropriate prorated portion of
indirect awards.

BLOCK 10a: Report all subcontracts awarded te SBs including
subcontracts to SDBs and WOSBs. For DOD, NASA, and Coast
Guard contracts, include subcontracting awards to HBCUs and Mis.

BLOCK 10b: Report all subcontracts awarded to large businesses
(LBs).

BLOCK 10c: Report on this line the total of all subcontracts
awarded under this contract (the sum of lines 10a and 10b).

BLOCKS 11 and 12: Each of these items is a subcategory of Block
10a. Note that in some cases the same dollars may be reported in
both Block 11 and Block 12 (i.e., SDBs owned by women).

BLOCK 11: Report all subcontracts awarded to SDBs (including
women-owned SDBs). For DOD, NASA, and Coast Guard
contracts, include subcontract awards to HBCUs and Mils.

BLOCK 12: Report all subcontracts awarded to Women-Owned
firms (including SDBs owned by women).

BLOCK 13: Enter a short narrative explanation if (a) SB, SDB, or
WOSB accomplishments fall below that which would be expscted
using a straight-line projection of goals through the period of
contract performancs; or (b) if this is a final report, any one of the
three goais was not met.

SPECIAL INSTRUCTIONS FOR COMMERCIAL PLANS
DEFINITIONS

1. Commercial item means a product or service that satisfies the
definition of commercial item in Section 2.101 of the Federal
Acquisition Regulation.

2. Commercial plan means a subcontracting plan that covers the
offeror's fiscal year and that applies to the entire production of
commercial items sold by sither the entire company or a portion
thersof (e.g., division, plant, or product line).

3. Subcontract means a contract, purchase order, amendment, or
other legal obligation executed by the prime
contractor/subcontractor calling for supplies or services required for
the performance of the original contract or subcontract.

4. Direct Subcontract Awards are those that are identified with
the performance of one or more specific Government contract(s).

5. Indirect costs are those which, because of incurrence for
common or joint purposes, are not identified with specific
Government contracts; these awards are related to Government
contract performance but remain for allocation after direct awards
have been determined and identified to specific Government
contracts. -

DISTRIBUTION OF THIS REPORT
For the Awarding Agency or Contractor:

The original copy of this report should be provided to the
contracting officer at the agency or contractor identified in Block 8.
For contracts with DOD, a copy should aiso be provided to the
Defense Logistics Agency (DLA) at the cognizant Defense Contract
Management Area Operations (DCMAOQ) office.

For the Small Business Administration {SBA):
A copy of this report must be provided to the cognizant
Commerical Market Representative (CMR) at the time of a

compliance review. It is NOT necessary to mail the SF 294 to SBA
unless specifically requested by the CMR.

STANDARD FORM 294 (Rev. ) BACK



15. Section 53.301-295 is revised to read as follows:
53.301-295 Standard Form 295, Subcontract Report.

[INSERT SF 295 HERE]
[Reduce to fit wunder heading]

[BILLING CODE 6820-EP]
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SUMMARY SUBCONTRACT REPORT. OMB No.: 9000-0007
{See instructions on reverse) Expires: 03/31/98

Public reporting burden for this collection of information is estimated to avereage 13 hours per responss, including the time for reviewing instructions,
searching existing data sources, gathering and maintaining the data needed, and con)plet_mg apd reviewing the collection of information. Send
comments regarding this burden estimate or any other aspect of this collection of information, including suggestions for reducing this burden, to the FAR
Secretariat (MVR), Federal Acquisition Policy Division, GSA, Washington, DC. 20405,

1. CORPORATION, COMPANY OR SUBDIVISION COVERED 3. DATE SUBMITTED
a. COMPANY NAME
b. STREET ADDRESS 4. REPORTING PERIOD:
‘ YEAR
i : ' octi- [ ] ocT1-
c. CAY d. STATE Je. ZWP CODE ‘ MAR 31 SEPT 30
5. TYPE OF REPORT
2. CONTRACTOR IDENTIFICATION NUMBER
D REGULAR D FINAL D REVISED
6. ADMINISTERING ACTIVITY (Please check applicable box)
ARMY DEFENSE LOGISTICS AGENCY DOE
NAVY NASA OTHER FEDERAL AGENCY (Specify)
AIR FORCE GSA
7. REPORT SUBMITTED AS (Check one ) 8. TYPE OF PLAN
D PRIME CONTRACTOR D BOTH D INDIVIDUAL D COMMERCIAL

D IF PLAN IS A COMMERCIAL PLAN, SPECIFY THE PERCENTAGE OF THE DOLLARS ON
SUBCONTRACTOR THIS REPORT ATTRIBUTABLE TO THIS AGENCY.

9. CONTRACTOR'S MAJOR PRODUCTS OR SERVICE LINES

a c

b d

CUMULATIVE FISCAL YEAR SUBCONTRACT AWARDS
{Report cumulstive figures for reporting period in Block 4)

PERCENT

TYPE WHOLE DOLLARS {To nearest tenth
of a %)

10a. SMALL BUSINESS CONCERNS (include SDB, WOSB, HBCU/MI)
(Dollar Amount and Percent of 10c.)

10b. LARGE BUSINESS CONCERNS (Dollar Amount and Percent of 10c.]

10c. TOTAL (Sum of 108 and 10b.)

11. SMALL DISADVANTAGED (SDB) CONCERNS (Dollar Amount and Percent of 10c.)

12. WOMEN-OWNED. SMALL BUSINESS (WOQSB) CONCERNS
{Dollar Amount and Percent of 10c.)

13. HISTORICALLY BLACK COLLEGES AND UNIVERSITIES {(HBCU) AND MINORITY
INSTITUTIONS (M) (If applicable) (Dollar Amount and Percent of 10c.) -

14. REMARKS

15. CONTRACTOR'S OFFICIAL WHO ADMINISTERS SUBCONTRACTING PROGRAM

a. NAME b. TITLE c. TELEPHONE NUMBER
AREA CODE |NUMBER

16. CHIEF EXECUTIVE OFFICER

a. NAME , c. SIGNATURE
b. TITLE d. DATE
AUTHORIZED FOR LOCAL REPRODUCTION STANDARD FORM 295 (Rev. )

Previous edition is not usable Prescribed by GSA - FAR (48 CFR) 53.219 (D)
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+ ' GENERAL INSTRUCTIONS

1. This report is not required from small businesses.
form Nects data from  prime

2 This
s/sub tors ﬂmt: (a) hold one or more contracts over $500,000
(ovar $1 000000 for construction of a public facility); and (b} are required to
report subcontracts awarded to Small Business (SB), Small Disadvantaged
Business (SDB), and Women-Owned Small Business (WOSB) concems under &
wbcontracting plan. For the Department of Defense {DOD), the National
stics and § inistration (NASAJ, and the Coast Guard, this form
also data for Historicalty Black Colleges and
Universities (HBCUg) and Minority Institutions (Mis).

3. This report must be submitted semi-annually (for the six months ended March
31ist and the twelve months ended September 30th) for contracts with the
D t of Def (DOD} and annually (for the twslve months ended
30th) for s with civiian agencies, except for contracts covered
by an approved Commercial Plan (soe special instructions in right-hand column).
Reports are due 30 days after the close of sach reporting period.

b tract ]

Mot T "

g
< L

4. This report may be submitted on a corporate, company, or subdivision (e.g.,
plant or division operating on a separate profit center} basis, uniess otherwise
directed by the agency awarding the contract.

5. If a prime contractor/subcantractor is psrforming work for more than one
Federal agency, e separate report shall be submitted to each agency covering only
that agency’s contracts, provided at least one of that agency's contracts is over
$500,000 (over $1,000,000 for construction of a public faciity) and contains a
subcontracting plan {Note that DOD is considered to be a single agency; see
next instruction.)

6. ForDOD, a kdated report should be submitted for all contracts awarded
by military departments/agencies and/or subcontracts awarded by DOD prime
contractors. However, DOD contractors involved in construction and relsted
maintsnance and repair must submit » separate report for each DOD component.

7. Only subcontracts involving performance within the U.S., its possessions,
Puerto Rico, and the Trust Temtory of the Pacific islands should be included in

this report.

8. Purchases from a poration,
the prime/sub tor are not b

(I R}

that is an sffiliate of

Y, or
juded in this report.

8. Subcontract award data reported on this form by prime contractors/subcon-
tractors shall be limited to awards made to their immediate subcontractors. Credit
cannot be taken for awards made to lowes tier subcontractors.

19. See special instructions in right-hand column for Commercial Pians.
SPECIFIC INSTRUCTIONS

BLOCK 2: For the Contractor ldentification Number, enter the nine-digit Data
Universal Numbering System (DUNS) number that identifies the specific contractor
establishment. |f there is no DUNS number available that identifies the exact
name and address entered in Biock 1, contact Dun and Bradstreet Information
Services at 1-800-333-0505 to get one free .of charge over the telephone. Be
prepared to provide the following information: (1} Company name; (2) Company
address; (3) Company telephone number; {4} Line of business; (5) Chief executive
officer/key manager; (6) Date the company was started; (7) Number of people
employed by the company; and (8) Company affiliation.

BLOCK 4: Check only one. Note that March 31 represents the six months from
October 1st and that September 30th represents the twelve months from October
ist. Enter the year of the reporting period.

BLOCK 5: Check whether this report is a "Reguiar,” "Final,” and/or “Revised”
report. A Fhal' repon -hould be checkod only if the contractor has completed
all the ting plans ded by the agency to which
It is reporting. A “Revised" report is a change to a report previously submitted for
the same period.

BLOCK 6: Wdentity the departmem or agency administering the majority of
subcontracting plans.

BLOCK 7: This repart encompasses all contracts with the Federal Government for
the agency to which it is submitted, including subcontracts received from other
large businesses that have contracts with the same agency. Indicate in this block
whe)ther the contractor is a prime contractor, subcontractor, or both (check only
one),

BLOCK 8: Check only one. Check "Commercial Plan™ only if this report is under
an approved Commercial Plan. For a Commercial Pian, the contractor must specify
the percentage of dollars in Blocks 10a through 13 attributable to the agency to
which this report is being submitted.

BLOCK 8: identity the major product or service lines of the reporting organization.

BLOCKS 10a through 13: These entries should inciude all subcontract awards
resulting from contracts or subcontracts, regardiess of doliar amount, received
from the agency to which this report is submitted. If reporting as a subcontractor,
report all subcontracts awarded under prime contracts. Amounts should include
both direct awards and an appropriate prorated portion of indirect awards. (The
indirect portion is based on the percentage of work being performed for the
organization to which the report is being submitted in relation to other work being
porformed by the pnme contractorlsubcontractor ) Do not include awards made in

of rical” is checked In Block 8 (see
Spechl Instructions for Commercial Plans h right hand column).

Report only those dollars subcontracted this fiscal year for the period
indicated in Block 4.

BLOCK 10a: Report ali subcontracts ded to SBs ncludi b ts
to SDB: and WOSBs. For DOD, NASA, and Coast Guard contracts, inclide
rds to HBCUs and Mis.

BLOCK 10b: Report all subcontracts swarded to large businesses (LBs).

BLOCK 10c¢: Report on this line the grand total of all subcontracts (the sum
of lines 10a and 10b).

BLOCKS 11 and 13: Each of these items is a subcategory of Block 10a.
Note that in some cases the same dollars may be reported on both Block 11
and Block 12 {i.e., SDBs owned by women); likewise subcontracts to
HBCUs or Mis should be reported on both Block 11 and 13.

BLOCK 11: Report all subcontracts swarded to SDBs (includ
women-owned SDBs). For DOD, NASA, and Coast Guard contracts,
subcontract awards to HBCUs and Mis.

BLOCK 12: Report all subcontracts awarded to Women-Owned Small
Business firns (including SDBs owned by women).

BLOCK 13 {For contracts with DOD, NASA, and Coast Guard): Enter the
dollar value of all subcontracts with HBCUs/Mis.

SPECIAL INSTRUCTIONS FOR COMMERCIAL PLANS

1. This report is due on October 30th each year for the previous fiscal
ysar ended September 30th.

2. The annual report submitted by reporting organizations that have an
approved company-wide annual subcontracting plan for commorcial items
shall include all subcontracting activity under commercial plans in effect
during the yesr and shall be submitted in addition to the required reports for
other-than-commercial items, if any.

3. Enter in Blocks 10a through 13 the total of all subcontrect awards
under the contractor's Commercial Plan. Show in Block 8 the percentage
of this total that Is attributable to the ag y to which this report is being
submitted. This report must be submitted to each agency from which
contracts for commercial products covered by an approved Commercial Plan
were received.

DEFINITIONS

1. Commercial item means a product or service that satisfies the definition
of commerical item in Section 2.101 of the Federal Acquisition Regulation.

2. Commercial plan means a subcontracting plan that covers the offeror's
fiscal year and that appiies to the entire production of commercial items
sold by either the entire company or a portion thereof (e.g., division, plant,
or product kine).

3. Subcontract means a contract, purchase order, amendment, or other
legal obligation executed by the prime contractor/subcontractor calling for
supplies or services required for the performance of the original contract or
subcontract.

4, Direct Subcontract Awards are those that are identified with the
performance of one or more specific Government contract(s).

6. Indirect Subcontract Awards are those which, because of incumence
for common or joint purposes, are not identified with specific Government
contracts; these awards are related to Govemmment contract performance
but remain for allocation after direct awards have been determined and
identified to specific Government contracts.

SUBMITTAL ADDRESSES FOR ORIGINAL REPORT -

For DOD Contractors, send reports to the cognlzant dmini jon
office as stated i the contract.

For Civilian Agency Contractors, send reports to awarding agency:

1. NASA: Forward reports to NASA, Office of Procurement (HC},
Washington, DC 20546

2. OTHER FEDERAL DEPARTMENTS OR AGENCIES: Forward
report to the OSDBU Director unliess otherwise provided for in
instructions by the Department or Agency.

FOR ALL CONTRACTORS:

SMALL BUSINESS ADMINISTRATION (SBA): Send "info copy”™ to the
cognizant Commercial Market Representative (CMR) at the address provided
by SBA. Call SBA Headquarters in Washington, DC at (202} 205-6475 for
correct address if unknown.

STANDARD FORM 295 rev. ) BACK



March 7, 1997

Mr. Peter Weiss

Office of Information and Regulatory Affairs
Office of Management and Budget

Docket Library, Room 10102

725 17th Street, NW

Washington, DC 20503

Dear Mr. Weiss:

The Department of Defense, the General Services
Administration, and the National Aeronautics and Space
Administration have agreed to publish FAR case 97-300,
Liquidated Damages, as a proposed rule. Enclosed are three
copies of the draft rule for your review. This rule has been
identified as “not significant.”

If you have any questions regarding this rule, I can be
reached at (202) 501-0692.

Sincerely,

BEVERLY FAYSON
FAR Secretariat
Federal Acquisition Policy Division

Enclosures



General Services Administration
Office of Acquisition Policy
Washington, DC 20405

January 30, 1997

MEMORANDUM FOR THE FAR SECRETARIAT

ATTN: ROD LANTIER
FROM: JERRY OLSON / %
ACTING CHAI

CIVILIAN AG
ACQUISITION COUNCIL (CAAC)

SUBJECT: FAR Case 89-42, Liquidated Damages

Please change the case number to FAR Case 97-300 for the
proposed rule submitted to the FAR Secretariat on December
4, 1996. Also, initiate a new case file and insert into the
file the memorandum from the DAR Council dated.

November 21, 1995.

FAR Case 89-42 will remain in existence to identify the
interim rule that is currently in the FAR.

When the proposed rule is published as a final rule, an

explanation will be included in the Federal Register that
FAR Case 89-42 is also made final by FAR Case 97-300.

Federal Recycling Program k? Printed on Recycled Paper



General Services Administration
Office of Acquisition Policy
Washington, DC 20405

JEN 2.} 1387

MEMORANDUM FOR THE FAR SECRETARIAT

FROM: JERRY OLSON
ACTING CHAIRMAN
CIVILIAN AGENC
ACQUISITION CQUNCIL/ (CAAC)

SUBJECT: FAR Case 89-42, Liquidated Damages

Enclosed is the aforementioned case, which is being
forwarded to the FAR Secretariat for publication as a
proposed rule. The rule proposes amending Federal
Acquisition Regulation (FAR) 11.501, Subpart 19.7, 52.219-9,
and 52.219~-16. This package updates/replaces the two
previous packages dated December 4, 1996 and January 10,
1997, that were previously forwarded to the FAR Secretariat.
Additional changes to the coverage, Federal Register Notice,
and forms have made this revision necessary.

Previously, an interim rule was published on July 21, 1989
(54 FR 30708), to require a prime contractor to pay
liquidated damages upon a finding of lack of good faith
effort to meet its small business subcontracting goals. The
rule implemented Section 304 of the Business Opportunity
Development Reform Act of 1988, Pub. L. 100-656.
Significant revisions to the interim rule were proposed
based on an analysis of public comments. The case has now
been further revised to implement OFPP Policy Letter 95-1,
Subcontracting Plans for companies Supplying Commercial
Items,” and the draft policy letter on “Subcontracting
Plans.”

On November 21, 1995, the DAR Council approved the case as a
proposed rule. On October 9, 1996, the CAAC approved the
case as a proposed rule. J<\

The following are enclosed for your information: Cb/
a. Proposed rule/forms updated through FAC 90-45 é}
(Atch. 1). /,
b. ‘Collateral requirements (Atch. 2). \

c.. DAR Case of November 21, 1995 (Atch. 3).

2

Federai Recycling Program " 1 Printed on Recycled Paper
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d. Request for OMB clearance (Atch. 4).

This rule shall not be published until specific approval is
obtained from the Director or Acting Director. Subject to

this approval, please arrange to publish this proposed rule
in the Federal Register.

Questions relating to this case may be referred to Ms. Linda
Klein on (202) 501-3775.

Attachments

cc: Director, DAR Council

Gl /- R E
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Proposed Rule Federal Register Notice
ACTION: Proposed rule with request for comments.

SUMMARY: The Civilian Agency Acquisition Council and the
Defense Acquisition Regulations Council are proposing to
amend the Federal Acquisition Regulation (FAR) Parts 19, 52,
and 53 to clarify policy on liquidated damages and
commercial subcontracting plans and implement QOFPP Policy
Letter 95-1, Subcontracting Plans for Companies Supplying
Commercial Items. '

SUPPLEMENTARY INFORMATION:
A. Background

An interim rule was published on July 21, 1989 (54 FR
30708), to require a prime contractor to pay liquidated
damages upon a finding of lack of good faith efforts to meet
its small business subcontracting goals. This rule
implemented Section 304 of the Business Opportunity
Development Reform Act of 1988, Pub. L. 100-656.

Significant revisions to the interim rule were proposed
based on analysis of public comments. Extensive discussions
took place regarding long-standing problems of trying to
extend and adapt the requirement of Section 8(d) of the
Small Business Act to contracts for commercial products, now
compounded by the introduction of liquidated damages. To
resolve those problems, the case has been held pending
release and conformance to the FAC 90-32, published on
September 18, 1995 (60 FR 48231); “Acquisition of Commercial
Items,” and the OFPP Policy Letter 95-1, “Subcontracting
Plans for Companies Supplying Commercial Items.” .

B. Regulatory Flexibility Act

The proposed rule is not expected to have a significant
economic impact on a substantial number of small entities
within the meaning of the Regulatory Flexibility Act, 5
U.S.C. 601, et seq., because small businesses are exempt
from subcontracting plan requirements per FAR 19.702(b).

C. Paperwork Reduction Act
The Paperwork Reduction Act applies. The rule, in

part, adds additional requirements that the subcontracting
plan shall include. Therefore, a revised burden estimate

36



for OMB.Clearance 9000-0006 has been submitted to OMB for
review and approval
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January 14, 1997 (revised)

Baseline FAR through FAC 90-45
Subpart 11.5--LIQUIDATED DAMAGES
11.501 General.

This subpart provides policies and procedures for the use of liquidated damages clauses in solicitations
and contracts-for supplies, services, and construction [, except for the Liquidated Damages--
Sﬁl_xr_l”)vciq.tfacting Plan clause at 52.219-16, which may be applied pursuant to 19.705-7].

S

* k% ok

SUBPART 19.7--SUBCONTRACTING WITH SMALL BUSINESS, SMALL

DISADVANTAGED BUSINESS AND WOMEN-OWNED SMALL BUSINESS CONCERNS

19.701 Definitions.

[“Commercial plan,” as used in this subpart, means a subcontracting plan that covers the
offeror’s fiscal year and that applies to the entire production of commercial items sold by either
the entire company or a portion thereof (e.g., division, plant, or product line).] |

"Failure to make a good faith effort to comply with the subcontracting plan," as used in this subpart,
means willful or intentional failure to perform in accordance with the requirements of the subcontracting
plan, or willful or intentional action to frustrate the plan.

[“Individual contract plan,” as used in this subpart, means a subcontracting plan that covers
the entire contract period (including option periods), applies to a specific contract, and has goals

that are based on the offeror’s planned subcontracting in support of the specific contract, except



4

that indirect costs incurred for common or joint purposes may be allocated on a prorated basis to
the contract.]

[“Master plan,” as used in this subpart, means a subcontracting plan that contains all of the
required elements, except goals, and may be incorporate_d into individual contract plans, provided
the master plan has been approved.]

"Small business subcontractor" means any concern that--

(a) In connection with subcontracts of $10,000 or less if, including its affiliates, its number of
employees does not exceed 500 persons; and

(b) In connection with subcontracts exceeding $10,000, if its number of employees or average annual
receipts, including its affiliates, does not exceed the size standard under section 19.102 for the product or
service it is providing on the subcontract.

"Subcontract," as used in this subpart, means any agreement (other than one involving an employer-
employee relationship) entered into by a Government prime contractor or subcontractor calling for
supplies and/or services required for contract performance, contract modification, or subcontract.

19.702 Statutory requirements.

Any contractor receiving a contract for more than the simplified acquisition threshold shall agree in the
contract that small business concerns, small disadvantaged business concerns and women-owned small |
business concerns shall have the maximum practicable opportunity to participate in contract performance
consistent with its efficient performance. It is further the policy of the United States that its prime
contractors eétablish procedures to ensure the. timely paymént of amounts due pursuant to the terms of

- their subcontracts with small business concerns, small disadvantaged business concerns and women-

owned small business concerns.



(a) Except as stated in paragraph (b) of this section, [Section 8d of] the Small Business Act [(15
U.S.C. 637(d)] imposes the following requirements regarding subcontracting with small businesses and
small business subcontfacting plans.

(1) In negotiated acquisitions, each solicitation of offers to perform a contract or contract
modification, which individually is expected to exceed $500,000 ($1,000,000 for cénstruction) and that
has subcontracting possibilities shall require the apparently successful offeror to submit an acceptable
subcontracting plan. If the apparently successful offeror fails to negotiate a subcontracting plan
acceptable to the contracting officer within the time limit prescribed by the contracting officer, the offeror
will be ineligible for award.

(2) In sealed bidding acquisitions, each invitation for bids to perform a contract or contract
modification, which individually is expected to exceed $500,000 ($1,000,000 for construction) and that
has subcontracting possibilities, shall require the bidder selected for award to submit a subcontracting
plan. If the selected bidder fails to submit a plan within the time limit prescribed by the contracting
officer, the bidder will be ineligible for award.

(b) Subcontracting plans (see subparagraphs (a)(1) and (2) of this section) are not required--

(1) From small business concerns;

(2) For personal services contracts;

(3) For contracts or contract modifications that will be performed entirely outside of any State,
territory, or possession of the United States, the District of Columbia, and the Commonwealth of Puerto
Rico; or

(4) For modifications to contracts that do not contain the clause at 52.219-8, Utilization of Small,

Small Disadvantaged and Women-Owned Small Business Concerns (er-equivalent-prier-clauses) [(or



equivalent prior DAR, FPR, or NASA clauses); e.g., contracts awarded before Pub. L. 95-507 and
that are within the scope of the contract].

(c) As stated in 15 U.S.C. 637(d)(8), any contractor or subcontractor failing to comply in good faith
with the requirements of the subcontracting plan is in material breach of its contract. Further, 15 U.S.C.
637(d)(4)(F) directs that a contractor's failure to make a good faith effort to comply with the
requirements-of the subcontracting plaﬁ shall result in the imposition of liquidated damages.

(d) ***However, the Mentor-Protege agreement must have been approved by the Office of Small and
Disadvantaged Business Utilization, Office of the Deputy Under Secretary of Defense (International and
Commercial Programs) DUSD(I&CP)SADBU, Room 2A338, 3061 Defense Pentagon, Washington, DC
20301-3061, (703) 697-9383, before developmental assistance costs may be credited against subcontract
goals.

119.703 Eligibility requirements for participating in the program.

(a) To be eligible as a subcontractor under the program, a concern must represent itself as a small
business concern, small disadvantaged business concern or a women-owned small business concern.

(1) To represent itself as a small business concern or a women-owned small business concern, a
concern must meet the appropriate definition in 19.001.

(2) To represent itself as a small disadvantaged business concern, a concern must meet the
definition in 19.001. Individuals who represent that they are members of named groups (Black
Americans, Hispanic Americans, Native Americans, Asian-Pacific Americans, Subcontinent-Asian
Americans) may also represent themselves as socially and economically disadvantaged. Individuals who
are not members of named groups may also represent themselves, and participate in the program, as

- socially and economically disadvantaged if they are qualified by the SBA under the procedures in 13 CFR

124.105(c)). Concerns that are tribally-owned entities or Native Hawaiian Organizations may represent



themselves as socially and economically disadvantaged if they qualify under the requirements of 13 CFR
124.112 or 13 CFR 124.113, respectively. The Office of Minority Small Business and Capital Ownership
Development in the SBA has the final authority to determine the eligibility of a concern to be designated
as a small disadvantaged business concern, and will answer inquiries from contractors and others
regarding eligibility. Formal protests of a subcontractor's eligibility as a small disadvantaged business
may be.initiated only by the contracting officer responsible for the prime contract or by the SBA. Such
protests will be processed in accordance with 13 CFR 124.601-124.610. Other small business
subcontractors and the prime contractor may sﬁbmit information to the contracting officer in an effort to
persuade the contracting officer to initiate a protest. Such protests, in order to be considered timely,
must be received by the contracting officer prior to completion of performance by the intended
subcontractor. |

(b) A contractor acting in good faith may rely on the written representation of its subcontractor
regarding the subcontractor's status [as either a small business concern, a small disadvantaged
business concern or a women-owned small business concern]. The contractor, the contracting
officer, or any othgr interested party can challenge a subcontractor's size status representation by filing a
protest, in accordance with 13 CFR 121.1601 through 121.1608. Protests challenging a subcontractor's
disadvantaged status representation shall be filed in accordance with 13 CFR 124.601 through 124.610.
Protests challenging a subcontractor’s status as a women-owned small business concern shall be filed in
accordance with Small Business Administratioﬁ procedures.
19.704 Subcontracting plan requirements.

(a) Each subcontracting plan required under 19.702(a)(1) and (2) must include--

(1) Separate percentage goals for using small business concerns, small disadvantaged business |

concerns and women-owned small business concerns as subcontractors;



[(2) A statement of total dollars planned to be subcontracted and a statement of the total
dollars planned to be subcontracted to small, small disadvantaged anq women-owned small
business concerns;]

[(3) A description of the principal types of supplies and services to be subcontracted and an
identification of the types planned for subcontracting to small, small disadvantaged and women-
owned small-business concerns;]

[(4) A description of the method used to develop the subcontracting goals;]

[(5) A description of the method used to identify potential sources for solicitation purposes;]

[(6) A statement as to whether or not the offeror included indirect costs in establishing
subcontracting goals, and a description of the method used to determine the proportionate share
of indirect costs to be incurred with small, small disadvantaged and women-owned small business
concerns;]

2)[7] The name of an individual employed by the offeror who will administer the offeror's
subcontracting program, and a description of the duties of the individual;

63)[8] A description of the efforts the offeror will make to ensure that small business concerns,
small disadvantaged business concerns and women-owned small business concerns will have an equitable
opportunity to compete for subcontracts;

4)[9] Assurances that the offeror willn include the clause at 52.219-8, Utilization of Small, Small
Dis‘advantaged and Women-Owned Small Business Concerns (see 19.708(b)), in all subcontracts that
offer further subcontracting opportunities, and that the offeror will require all subcontr\actors (except
small business concerns) that receive subcontracts in excess of $500,000 ($1,000,000 for construction) to
adopt a plan similar to the plan required by the clause at 52.219-9, Small, Small Disadvantaged and

- Women-Owned Small Business Subcontracting Plan (see 19.708(c));



5){10] Assurances that the offeror will (i) cooperate in any studies or surveys as may be required,
(i) submit periodic reports in-erder-te-allow [so that] the Government-te [can] determine the extent of
compliance by the offeror with the subcontracting plan, (iii) submit Standard F‘orm (SF) 294,
Subcontracting Report for Individual Contracts, and SF 295, Summary Subcontract Report,-in
accordanee-with [following] the instructions on the forms [or as provided in agency regulations; and
(iv) ensure that its subcontractors agree to submit SF 294s and SF 2955; and]

€6) [11] A-reeitation [description] of the types of records the-efferer [that] will [be]
maintainfed] te—demenstr&te [concernmg] procedures adopted to comply with the requirements and
goals in the plan, including establishing source lists; and a description of the offeror's efforts to locate
small, small disadvantaged and women-owned small business concerns and to award subcontracts to
them.

(b) Contractors may establish, on a plant or division-wide basis, a master subeentraeting plan [(see
19.701),] which contains all the elements required by the clause at 52.219-9, Small, Small Disadvantaged
and Women-Owned Small Business Subcontracting Plan, except goals. Master plans shall be effective
for a 3-year period after approval by the contracting officer; however, it is incumbent upon contractors to
maintain and update master plans. Changes required to update master plans are not effective until
approved by the contracting officer. A master plan, when incorporated in an individual plan, shall apply
to that contract throughout the life of the contract.

(c) For [multiyear contracts or] contracts containing options, the cumulative value of the basic
contract and all options is considered in determining whether a subcontracfing plan is necessary (see
19.705-2(a)). Ifa planis nécessary and the offeror is submitting an individual contract plan, the plan shall
-contain all the elements required by 19.704(a) and shall contain separate-parts [statements and goals]

ene for the basic contract and ene for each option.



[(d) Contractors furnishing commercial items may establish a commercial plan (as defined in
19.701) with the approval of the contracting officer. The contractor shall:

(1) Submit the commercial plan to either (i) the first contracting officer awarding a contract
subject to the plan during the offeror’s fiscal year, or (ii) if the offeror has ongoing contracts with
commercial plans, to the contracting officer responsible for the contract with the latest completion
date. The contracting officer shall negotiate the commercial plan for the Government. The
approved commercial plan shall remain in effect during the offeror’s fiscal year for all
Government contracts in effect during the period.

(2) Submit a new commercial plan, 30 days before the end of the fiscal year, to the
contracting officer responsible for the uncompleted Government contract with the latest
completion date. The contractor must provide to each contracting officer responsible for an
ongoing contract subject to the plan, the identity of the contracting officer that will be negotiating .
the new plan. Once the new commercial plan is approved, the contractor shall provide a copy of
the approved plan to each contracting officer responsible for an ongoing contract that is subject to
the plan.]

19.705 Responsibilities of the contracting officer under the subcontracting assistance program.
19.705-1 General support of the program.

The contracting officer may encourage the development of increased subcontracting opportunities in
negotiated acquisiﬁon by providing monetary incentives such as payments based on actual subcontracting
achievement or award fee contracting (see the clause at 52.219-10, Incentive Sub-
contracting Program, and 19.708(c)). When using any contractual incentive provision based upon
rewarding the contractor monetarily for exceeding goals in the subcontracting plan, the contractirié

officer must ensure that (a) the goals are realistic and (b) any rewards for exceeding the goals are



commensurate with the efforts the contractor would not have otherwise expended. Incentive provisions
should normally be negotiated after reaching final agreement with the contractor on the subcontracting
plan.

19.705-2 Determining the need for a subcontracting plan.

The contracting officer shall take the following actions to determine whether a proposed contractual
action requires a subcontracting plan:

(a) Determine whether the proposed contractual action will meet the dollar threshold in 19.702(a)(1)
or (2). If the action includes options or similar provisions, include their value in determining whether the
threshold is met.

(b) Determine whether subcontracting possibilities exist by considering relevant factors such as--

(1) Whether firms engaged in the business of furnishing the types of items to be acquired
customarily contract for performance of part of the work or maintain sufficient in-house capability to
perform the work: and

(2) Whether there are likely to be product prequalification requirements.

(c) If it is determined that there are no subcontracting possibilities, the determination must be
approved at a level above the contracting officer and placed in the contract file.

(d) In solicitations for negotiated acquisitipns, the contracting officer may require the submission of
subcontracting plans with initial offers, or at any other time prior to award. In determining when
subcontracting plans should be required, as well as when and with whom plans should be negotiatéd, the
contracting officer shall consider the integrity of the competitive process, the goal of affording maximum
practicable opportunity for small, small disadvantaged and women-owned small business concerns to
participate, and the burden placed on offerors.

19.705-3 Preparing the solicitation.



The contracting officer shall provide the Small Business Administration's (SBA's) resident
procurement center representative, if any, a reasonable period of time to review any solicitation requiring
submission of a subcontracting plan and to submit advisory findings before the solicitation is issued.
19.705-4 Reviewing the subcontracting plan.

The contracting officer shall review the subcontracting plan for adequacy, ensuring that the required
information, goals, and assurances are included (see 19.704).

(a) No detailed standards apply to every subcontracting plan. Instead, the contracting officer must
consider each plan in terms of the circumstahces of the particular acquisition, including--

(1) Previous involvement of small business concerns as prime contractors or subcontractors in
similar acquisitions;

(2) Proven methods of involving small business concerns as subcontractors in similar acquisitions;
and

(3) The relative success of methods the contractor intends to use to meet the goals and
requirements of the plan, as evidenced by records maintained by contractors.

(b) If, under a sealed bid solicitation, a bidder submits a plan that does not cover each of the six
[eleven] required elements (see 19.704), the contracting officer shall advise the bidder of the deficiency
and request submission of a revised plan by a specific date. If the bidder does not submit a plan which
incorporates t e six- r}qulred elements within the time allotted, the bidder shall be ineligible for award. If
the plan, althoug responswe evidences the bidder's intention not to comply with its obligations under
the clause at 52.219-8, Utilization of Small, Small Disadvantaged and Women-Owned Small Business
Concerns, the contracting officer may find the bidder nonresponsible.

(c) In negotiated acquisitions, the contracting officer shall determine whether the plan is acceptable

based on the negotiation of each of the six [eleven] elements of the plan (see 19.704). Subcontracting
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goals should be set at a level that the parties reasonably expect can result from the offeror expending
good faith efforts to use small, small disadvantaged and women-owned small business subcontractors to
the maximum practicable extent. [The contracting officer shall take particular care to ensure that
the offeror has not submitted unreasonably low goals in order to minimize exposure to liquidated
damages and to avoid the administrative burden of substantiating good faith efforts.
Additionally,]P-[p]articular attention should be paid to the identification of steps that, if taken, would be
considered a good faith effort. No goal should be negotiated upward if it is apparent that a higher goal
will significantly increase the Government's cost or seriously impede the attainment of acquisition
objectives. An incentive subcontracting clause (see 52.219-10, Incentive Subcontracting Program), may
be used when additional and unique contract effort, such as providing technical assistance, could
significantly increase subcontract awards to small, small disadvantaged or women-owned small
businesses.

(d) In determining the acceptability of a proposed subcontracting plan, the contracting officer should
take the following actiqns:

(1) [Obtain information available from the cognizanf administrative contracting office, as
provided for in 19.706(a), and -E[e]valuate the offeror's past performance in awarding subcontracts for
the same or similar products or services to small, small disadvantaged and women-owned small business
concerns. If information is not available on a specific type of product or service, evaluate the offeror's
overall past performance [and consider the performance of other contractors on similar efforts].

(2) In accordance with 15 U.S.C. 637(d)(4)(F)(iii), ensure that the goals offered are attainable in
relation to--

(i) The subcontracting opportunities available to the contractor, commensurate with the efficient

and economical performance of the contract,
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(i1) The pool of eligible subcontractors available to fulfill the subcontracting opportunities; and
(iti) The actual performance of such contractor in fulfilling the subcontracting goals specified in
prior plans.

[(3) Ensure that the subcontracting goals are consistent with the offeror’s cost and pricing
data.}

3)[4] Evaluate the offeror's make-or-buy policy or program to énsure that it does not conflict with
the offeror's proposed subcontracting plan and is in the Government's interest. If the contract involves
products or services that are particularly specialized or not generally available in the commercial market,
consider the offeror's current capacity to perform the work and the possibility of reduced subcontracting
opportunities.

| )[5] Evaluate subcontracting potential, considering the offeror's make-or-buy policies or
programs, the nature of the preduets [supplies] or services to be subcontracted, the known availability
of small, small disadvantaged and women-owned small business concerns in the geographical area where

the work will be performed].];-

(5)[6] Advise the offeror of available sources of information on potential small, small disadvantaged
and women-owned small busiﬁess subcontractors, as well as any specific concerns known to be potential
subcontractors. If the offeror's proposed goals are questionable, the contracting officer shall emphasize
that the information should be used to develop realistic and acceptable goals.

(6)[7] Obtain advice and recommendations from the SBA procurement center representative (if
any) and the agency small business specialist.

19.705-5 Awards involving subcontracting plans.
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(a) In making an award that requires a subcontracting plan, the contracting officer shall be responsible
for the following:

(1) Consider the contractor's compliance with the subcontracting plans submitted on previous
contracts as a factor in determining contractor responsibility.

(2) Assure that a subcontracting plan was submitted when required.

(3) Notify the SBA resident procurement center representative of the opportunity to review the
pfoposed contract (including the plan and supporting documentation). The notice shall be issued in
sufficient time to provide the representative a reasonable time to review the material and submit advisory
recommendations to the contracting officer. Failure of the representative to respond in a reasonable
period of time shall not delay contract award.

(4) Determine any fee that méy be payable if an incentive is used in conjunction with the
subcontracting plan.

(5) Ensure that an acceptable plan is incorporated into and made a material part of the contract.

(b) Letter contracts and similar undefinitized instruments, which would otherwise meet the
requirements of 19.702(a)(1) and (2), shall contain at least a preliminary basic plan addressing the
requirements of 19.704 and in such cases require the negotiation of the final plan within 90 days after
award or before déﬁnitization, whichever occurs first.

19.705-6 Postaward responsibilities of the contracting officer.

After a contract or contract modification containing a subcontracting plan is awarded, the contracting
officer [who approved the plan] is responsible for the following:

“(a) Notifying the SBA of the award by sending a copy of the award document to the Assistant
Regional Administrator for Procurement Assistance in the SBA region where the contract will be

performed.
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(b) Forwarding a copy of each [commercial] plan énd any associated approvals to the Assistant
Regional Administrator for Procurement Assistance in the SBA region where the contractor's
headquarters is located[.];if-any-company-wide-plans-were received-from-offerors-of- commereial
produets:

(c) Giving to the assigned SBA resident procurement center represeritative (if any) a copy of--

(1) Any subcontracting plan submitted in response to a sealed bid solicitation; and
(2) The final negotiated subcontracting plan that was incorporated into a negotiéted contract or
contract modification.
| (d) Notifying the SBA resident procurement center representative of the opportunity to review
subcontracting plans in connection with contract modifications.

(e) Forwarding a copy of each plan, or a determination that there is no requirement for a
subcontracting plan, to the cognizant contract administration office.

® Injtiating action to assess liquidated damages in accordance with 19.705-7 upon a recommendation
by the administrative contracting officer or receipt of other reliable evidence to indicate that such action is
warranted.

(g) Taking action to enforce the terms of the contract upon receipt of a notice under 19.706¢a)6)
(D1
19.705-7 Liquidated damages.

() Maximum practicable utilization of small, small disadvantaged and women-owned small business
concerns as subcontractors in Government contracts is a matter of national interest with both social and
economic benefits. When a contractor fails to make a good faith effort to comply with a subcontracting
plan, these objectives are not achieved, and 15 U.S.C. 637(d)(4)(F) directs that liquidated damages shall

be paid by the contractor.
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(b) The amount of damages attributable to the contractor's failure to comply shall be equal-te an
amount equal [to] the actual dollar amount by which the contractor failed to achieve each

subcontract[ing] goal[.] &

(c) If, at completion [of the basic contract or any option], or in the case of a commercial-preducts
plan, at the close of the fiscal year for which the plan is applicable, a contractor has failed to meet its
subcontracting goals[, the contracting officer shall review all available information for an
indication that the contractor has not made a good faith effort to comply with the plan. If no such
indication is found, the contracting officer shall document the file accordingly.] and [If] the
contracting officer decides in accordance with paragraph (d) of this subsection that the contractor failed
to make a good faith effort to comply with its subcontracting plan, the contracting officer shall give the
contractor written notice specifying the failure, advising the contractor of the possibility that the
contractor may have to pay to the Government liquidated damages, and providing a period of 30 [15
working] days (or longer period as necessary) within which to respond. The notice shall give the
contractor an opportunity to demonstrate what good faith efforts have been made before the contracting
officer issues the final decision, and shall further state that failure of the contractor to respond may be
taken as an admission that no valid explanation exists. When-appropriate;-the-notice-may-invite-the
contractor-to-diseuss-the-matter:

(d) In determining whether a contractor failed to make a good faith effort to comply with its
subcontracting plan, a contracting officer must look to the totality of the contractor's actions, consistent
with the information and assurances provided in its plan. The fact that the contractor failed to meet its

subcontracting goals does not, in and of itself, constitute a failure to make a good faith effort. For
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example, notwithstanding a contractor’s diligent effort to identify and solicit offers frém small, small
disadvantaged and women-owned small business concerns, factors such as unavailability of anticipated
sources or unreasonable prices may frustrate achievement of the contractor's goals. However, when |74
considered in the coﬁtext of the contractor's total effort in accordance with its plan, the following [,
though not all inclusive,] may be considered as-indieia [indicators] of a failure to make a good faith
effort: a failure to attempt to identify, contact, solicit, or consider for contract award small, small
disadvantaged or women-owned small business concerns; a failure to designate [and maintain] a
-company official to administer the subcontracting program [and monitor and enforce compliance with
the plan; a failure to submit Standard Form (SF) 294, Subcontracting Report for Individual
Contracts, and Standard Form (SF) 295, Summary Subcontract Report, in accordance with
instructions on the forms\';més provided in agency regulatio;si\é a failure to maintain records or
otherwise demonstrate procedures adopted to comply with the plan; [and] the adoption of company
policies or procedures which have as their objectives the frustration of the objectives of the plan.

(e) If, after consideration of all the pertinent data, the contracting officer finds that the contractor
failed to make a good faith effort to comply with its subcontracting plan, the contracting officer shall
issue a final decision to the contractor to that effect and require the payment of liquidated damages in an

amount stated. The contracting officer's final decision shall state that the contractor has the right to

appeal under the clause in the contract entitled Disputes.
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[(f) With respect to commercial plans approved under paragraph-(f-of the [clause at] 52.219-
9, Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan, the
contracting officer that approved the plan shall--

(1) Perform the functions of the contracting officer under this subsection on behalf of all
agencies with contracts covered by the commercial plan;

(2) Determine whether or not the goals in the commercial plan were achieved and, if they
were not achieved, review all available information for an indication that the contractor has not
made a good faith effort to comply with the plan, document the results of the review, and provide
a copy to the other contracting officers with contracts subject to the commercial plan as listed in
the “Remarks” block of the SF 295; and

(3) If a determination is made to assess liquidated damages, request other contracting
officers with contracts incorporating the plan to provide the amount of payments made under
their Government contracts subject to the plan that contributed to the contractor’s total sales
during the contractor’s ﬁscal year in order to calculate and assess liquidated damages on the
Government’s behalf. For example: The contractor’s total sales are $50 million and the
subcontracting dollars to support the sales are $20 million, or 40 percent. The Government’s
payments under contracts subject to the plan contributing to the contractor’s total sales are $5
million. Therefore, the pro rata share of subcontracting attributable to the Governmgnt contracts
covered by the plan is 10 percent of $20 million, or $2 million. If the contractor failed to achieve
its small business goal by 1 percent, the liquidated damages would be calculated as 1 percent of 32

million. A copy of the contracting officer’s final decision assessing liquidated damages shall be
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provided to other contracting officers with contracts subject to the commercial plan as listed in the
“Remarks” block of the SF 295.

(g) Liquidated damages shall be in addition to any other remedies thét the Government may have.

[(h) Every contracting officer with a contract that is subject to a commercial plan shall include
in the contract file (i) a copy of the approved plan, (ii) a copy of the determination regarding goal
achievement-and (if applicable) whether the contractor made a good faith effort to comply with
the plan, and (iii) a copy of the final decision assessing liquidating damages, if applicable.]

19.706 Responsibilities of the cognizant administrative contracting officer.

¢a) The administrative contracting officer is responsible for assisting in evaluating subcontracting
plans, and for monitoring, evaluating, and documenting contractor performance under the clause
prescribed in 19.708(b) and any subcontracting plan included in the contract. The contract administration
office shall provide the necessary information and advice to support the contracting officer, as
appropriate, by furnishing--

) [(a)] Documentation on the contractor's performance and compliance with subéontracting
plans under previous contracts;

) [(b)] Information on the extent to which the contractor is meeting the plan's goals for subcontr-
acting with eligible small, small disadvantaged and women-owned small business concerns;

3) [(c)] Information on whether the contractor's efforts to ensure the parti‘cipation of small, small
disadvantaged and women-owned small business concerns are in accordance with its subcontracting plan,

) [(d)] Information on whether the contractor is requiring its subcontractors to adopt similar
subcontracting plans;

) [(e)] Immediate notice if, during performance, the contractor is failing to meet its commitments

under the clause prescribed in 19.708(b) or the subcontracting plan;-and
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¢6) [(N] Immediate notice and rationale if, during performance, the contractor is failing to comply
in good faith with the subcontracting plan[; and]

[(g) Immediate notice that performance under a contract is complete, that the goals were or
were not met, and, if not met, whether there is any indication of a lack of a good faith effort to

comply with the subcontracting plan.]

19.707 The Small Business Administration's role in carrying out the program.

(a) Under the program, the SBA rriay--

(1) Assist both Government agencies and contractors in carrying out their responsibilities with
regard to subcontracting plans;

(2) Review (within 5 working days) any solicitation that meets the dollar threshold in 19.702(a)(1)
or (2) before the solicitation is issued,;

(3) Review (within 5 working days) before execution any negotiated contractual document
requiring a subcontracting plan, including the plan itself, and submit recommendations to the contracting
officer, which shall be advisory in nature; and

(4) Evaluate compliance with subcontracting plans, either on a contract-by-contract basis, or, in the
case of contractors having multiple contracts, .on an aggregate basis.

| (b) The SBA is not authorized to (1) prescribe the extent to which any contractor or subcontractor
shall subcontract, (2) specify concerns to which subcontracts will be awarded, or (3) exercise any
authority regarding the administration of individual prime contracts or subcontracts.

19.708 Solicitation provisions and contract clauses.
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(a) The contracting officer shall insert the clause at 52.219-8, Utilization of Small, Small
Disadvantaged and Women-Owned Small Business Concerns, in solicitations and contracts when the
contract amount is expected to be over the simplified acquisition threshold unless--

(1) A personal services contract is contemplated (see 37.104); or

(2) The contract, together with all its subcontracts, is to be performed entirely outside of any State,
territory, or possession of the United States, the District of Columbia, and the Corhmonwealth of Puerto
Rico.

(b)(1) The contracting officer shall, when contracting by negotiation, insert the clause at 52.219-9,
Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan, in solicitations and
contracts that (1) offer subcontracting possibilities, (ii) are expected to exceed $500,000 ($1,000,000 for
construction of any public facility), and (iii) are required to include the clause at 52.219-8, Utilization of
Small, Small Disadvantaged and Women-Owned Small Business Concerns, unless the acquisition is set
aside or is to be accomplished under the 8(a) program. When contracting by sealed bidding rather than
by negotiation, the contracting officer shall use the clause with its Alternate I. When éontracting by
negotiation, and subcontracting plans are required with initial proposals as provided for in 19.705-2(d),
the contracting officer shall use the clause with its Alternate II.

(2) The contracting officer shall insert the clause at 52.219-16, Liquidated Damages--
Subcontracting Plan, in all solicitations and contracts containing the clause at 52.219-9, Small, Small
Disadvantaged and Women-Owned Small Business Subcontracting Plan, or [the clause with] its
Alternate I.

(c)(1) The contracting officer may, when contracting by negotiation, insert in solicitations and
contracts a clause substantially the same as the clause at 52.219-10, Incentive Subcontracting Program,

when a subcontracting plan is required (see 19.702¢a){)), and inclusion of a monetary incentive is, in the
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judgment of the contracting officer, necessary to increase subcontracting opportunities for small, small
disadvantaged and women-owned small business concerns, and is commensurate with the efficient and
economical performance of the contract; unless the conditions in paragraph (c)(3) of this section are
applicable. The contracting officer may vary the terms of the clause as specified in paragraph (c)(2) of
this section.

(2) Various approaches may be used in the development of small, small disadvantaged and women-

owned small business concerns' subcontracting incentives. They can take many fo rQm a fully

quantified schedule of payments based on actual subcontract achievement to an award|-]fee approach

employing subjective evaluation criteria (see paragraph (c)(3) of this section). The ineentive should not
reward the contractor for results other than those that are attributable to the contractor's efforts under the
incentive subcontracting program.

(3) As specified in paragraph (c)(2) of this section; the contracting officer may include small, small
disadvantaged and women-owned small business subcontracting as one of the factors to be considered in
determining the award fee in a cost-plus-award-fee contract; in such cases, however, the contracting
officer shall not use the clause at 52.219-10, Incentive Subcontracting Program.

52.219-9 Small, Small Disadvantaged and Women-Owned Small Business

Subcontracting Plan.

As prescribed in 19.708(b), insert the following clause:
SMALL, SMALL DISADVANTAGED AND WOMEN-OWNED

SMALL BUSINESS SUBCONTRACTING PLAN (Date) -

(a) This clause does not apply to small business concerns.
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[(b) Definitions.

A§ used in this clause--

[“Commercial item” means a product or service that satisfies the definition of commercial item
in section 2.101 of the Federal Acquisition Regulation.]

[“Commercial plan” means a subcontracting plan that covers the offeror’s fiscal year and that
appllies to the entire production of commercial items sold by either the entire company or a
portion thereof (e.g., division, plant, or product line).]

[“Individual contract plan” means a subcontracting plan that covers the eﬁtire contract period
(including option periods), applies to a specific contract, and has goals that are based on the
offeror’s planned subcontracting in support of the specific contract, except that indirect costs
incurred for common or joint purposes may be allocated on a prorated basis to the contract.]

[“Master plan” means a subcontracting plan that contains all of the required elements, except
goals, and may be incorporated into individual plans, provided the master plan has been
approved.]

"Subcontract;" as-used-in-this-elause;means any agreement (other than one involving an employer-
employee relationship) entered into by a Federal Government prime contractor or subcontractor calling
for supplies or services required for performance of the contract or subcontract.

(c) The offeror, upon request by the Contracting Officer, shall submit and negotiate a subcontracting

plan, where applicable, which separately addresses subcontracting with small business concerns, with
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small disadvantaged business concerns and with women-owned small business concerns. If the offeror is
submitting an individual contract plan, the plan must separately address subcontracting with small
business concerns, small disadvantaged business concerns and women-owned small business concerns
with a separate part for the basic contract and separate parts for each option (if any). The plan shall be
included in and made a part of the resultant contract. The subcontracting plan shall be negotiated within
the time specified by the Contracting Officer. Failure to submit and negotiate the subcontracting plan
shall make the offeror ineligible for award of a éontract. |

(d) The offeror's subcontracting plan shall include the following:

(1) Goals, expressed in terms of percentages of total planned subcontracting dollars, for the use of
small business concerns, small disadvantaged business concerns and women-owned small business
concerns as subcontractors. The offeror shall include all subcontracts that contribute to contract
performance, and may include a proportionate share of products and services that are normally allocated
as indirect costs.

(2) A statement of--

() Total dollars planned to be subcontracted {for individual plans; or the offeror’s total
projected sales, expressed in dollars, and the total value of projected subconrtracts to support the
sales for commercial plans],

(11) Total dollars planned to be subcontracted to small business concerns,

(iif) Total dollars planned to be subcontracted to small disadvantaged business concerns; and

(iv) Total dollars planned to be subcontracted to women-owned small business concerns.

(3) A description of the principal types of supplies and services to be subcontracted, and an
identification of the types planned for subcontracting to (i) small business concerns, (i1) small

disadvantaged business concerns and (iii) women-owned small business concerns.

23



(4) A description of the method used to develop the subcontracting goals in paragraph (d)(1) of
this clause.

(5) A description of the method used to identify potential sources for solicitation purposes (e.g.,
existing company source lists, the Procurement Automated Source System (PASS) of the Small Business
Administration, the National Minority Purchasing Council Vendor Information Service, the Research and
Information Division of the Minority Business Development Agency in the Department of Commerce, or
small, small disadvantaged and women-aned small business concerns trade associations). A firm may
rely on the information contained in PASS as an accurate representation of a concern's size and
ownership characteristics for purposes of maintaining a small business source list. A firm may rely on
PASS as its small business source list. Use of the PASS as its source list does not relieve a firm of its
responsibilities (e.g., outreach, assistance, bounseling, publicizing subcontracting opportunities) in this
clause.

(6) A statement as to whether or not the offeror included indirect costs in establishing
subcontracting goals, and a description of the method used to determine the proportioriate share of
indirect costs to be incurred with (i) small business concerns, (ii) small disadvantaged business concerns
and (ii1) women-owned small business concerns.

(7) The name of the individual employed by the offeror who will administer the offeror's
subcontracting program, and a description of the duties of the individual.

(8) A description of the efforts the offeror will make to assure that small, small disadvantaged and
women-owned small business concerns have an equitable opportunity to compete for subcontracts.

~ (9) Assurances that the offeror will include the clause in this contract entitled "Utilization of Small,
Small Disadvantaged And Women-Owned Small Business Concerns" in all subcontracts that offer further

subcontracting opportunities, and that the offeror will require all subcontractors (except small business

24



concerns) who receive subcontracts in excess of $500,000 ($1,000,000 for construction of any public
facility), to adopt a plan similar to the plan agreed to by the offeror.

(10) Assurances that the offeror will (i) cooperate in any studies or surveys as may be required, (ii)
submit periodic reports in-erder-te-allow [so that] the Government-te [can] determine the extent of
compliance by the offeror with the subcontracting plan, (iii) submit Standard Form (SF) 294,
Subcontracting Report for Individual Contracts, and/or SF 295, Summary Subcontract Report,-ia
accordanee-with [following] the instructions on the forms [or as provided in agency ;egulations;] and
(iv) ensure that its subcontractors agree to submit StandardForms294-and-295 [SF 294s and SF
295s].

(11)] A-recitation [description] of the types of records the-efferer fthat] will [be] maintain[ed]
to-demonstrate [concerning] procedures that have been adopted to comply with the requirements and
goals in the plan, including establishing source lists; and a description of [the offeror's] its efforts to
locate small, small disadvantaged and women-owned small business concerns and to award subcontracts
to them. The records shall include at least the following (on a plant-wide or company-wide basis, unless
otherwise indicated):

(1) Source lists (e.g., PASS), gﬁides, and other data that identify small, small disadvantaged and
women-owned small business concerns.

(i1) Organizations contacted in an attempt to locate sources that are small, small disadvantaged
or women-owned small business concerﬁs.

(iif) Records on each subcontract solicitation resulting in an award of more than $100,000,
indicating (A) whether small business concerns were solicited and if not, why not, (B) whether small

disadvantaged business concerns were solicited and if not, why not, and (C) whether women-owned small
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business concerns were solicited and if not, why not, and (D) if applicable, the reason award was not
made to a small business concern.

(iv) Records of any outreach efforts to contact (A) trade associations, (B) business development
orgénizations, and (C) conferences and trade fairs to locate small, small disadvantaged and women-
owned small business sources.

(v) Records of internal guidance and encouragement provided to buyers through (A) workshops,
seminars, training, etc., and (B) monitoring performance to evaluate compliance with the program’s
requirements. |

(vi) On a contract-by-contract basis, records to support award data submitted by the offeror to
the Government, including the name, address, and business size of each subcontractor. _Contractors
having eompany-er-division-wide-annual [commercial] plans need not comply with this requirement.

(e) In order to effectively implement this plan to the extent consistent with efficient contract
performance, the Contractor shall perform the following functions:

(1) Assist small, small disadvantaged and women-owned small business concerns by arranging
solicitations, time for the preparatiop of bids, quantities, specifications, and delivery schedules so as to
facilitate the participation by such concerns. Where the Contractor's lists of potential small, small
disadvantaged and women-owned small business subcontractors are excessively long, reasonable effort
shall be made to give all such small business concerns an opportunity to compete over a period of time.

(2) Provide adequate and timely consideration of the potentialities of small, small disadvantaged
and women-owned small business concerns in all "make-or-buy" decisions.

(3) Counsel and discuss subcontracting opportunities with representatives of small, small

disadvantaged and women-owned small business firms.
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(4) Provide notice to subcontractors concerning penalties and remedies for misrepresentations of
business status as small, small disadvantaged or women-owned small business for the purpose of
obtaining a subcontract that is to be included as part or all of a goal contained in the Contractor's
subcontracting plan.

() A master subeontracting plan on a plant or division-wide basis which contains all the elements
required by paragraph (d) of this clause, except goals, may be incorporated by reference as a part of the
subcontracting plan required of the offeror by this clause; provided, (1) the master plan has been
approved, (2) the offeror ensures that the master plan is updated as necessary and provides copies of the
approved master plan, including evidence of its approval, to the Contracting Officer, and (3) goals and
any deviations from the master plan deemed necessary by the Contracting Officer to satisfy the

requirements of this contract are set forth in the individual subcontracting plan.

offeror's-commercial-produects.

[(g) With the approval of the Contracting Officer, the offeror may establish a commercial plan

(see paragraph (b) of this clause) instead of an individual plan. The commercial plan shall relate
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to the offeror’s planned subcontracting generally, for both commercial and Government business,
rather than §6lely to the Government contract.]

(h) Prior cémpliance of the offeror with other such subcontracting plans under previous contracts will |
be considered by the Contracting Officer in determining thé responsibility of the offeror for award of the
contract. |

(1) The failure of the Contractor or subcontractor to comply in good faith with (1) the clause of this
contract entitled "Utilization of Small, Small Disadvantaged Business and Women-Owned Small Business
Concerns," or (2) an approved plan required by this clause, shall be a material breach of the contract.

(End of clause)

Alternate I (OCT 1995). When contracting by sealed bidding rather than by negotiation, substitute the
. following paragraph (c) for paragraph (c) of the basic clause:

(c) The apparent low bidder, upon request by the Contracting Officer, shall submit a subcontracting
plan, where applicable, which separately addresses subcontracting with small business concerns, with
small disadvantaged business concerns and with women-owned small business concerns. If the bidder is
sﬁbmitting an individual contract plan, the plan must separately address subcontracting with small
business concerns, small disadvantaged business concerns and women-owned small business concerns
with a separate part for the basic contract and separate parts for each option (if any). The plan shall be
~included in and made a part of the resultant contract. The subcontracting plan shall be submitted within
the time specified by the Contracting Officer. Failure to submit the subcontracting plan shall make the
bidder ineligible for thé award of a contract.

Alternate II (MAR 1996). As prescribed in 19.708(b)(1), substitute the following paragraph (c) for

paragraph (é) of the basic clause:
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(c) Proposals submitted in response to this solicitation shall include a subcontracting plan, which
separately addresses subcontracting with small business concerns, small disadvantaged business concerns
and women-owned small business concerns. If the offeror is submitting an individual contract plan, the
plan must separately address subcontracting with small business concerﬁs, small disadvantaged business
concerns and women-owned small business concerns with a separate part for the basic contract and
separate parts for each option (if any). The plan shall be included in and made a part of the resultant
contract. The subcontracting plan shall be negotiated within the time specified by the Contracting
Officer. Failure to submit and negotiate a subcontracting plan shall make the oﬁ'erof ineligible for award
of a contract. |
* * * * *

52.219-16 Liquidated Damages--Subcontracting Plan.

As prescribed in 19.708(b)(2), insert the following clause:

LIQUIDATED DAMAGES--SUBCONTRACTING PLAN (OCT 1995)

(a) "Failure to make a good faith effort to comply with the subcontracting plan," as used in this clause,
means a willful or intentional failure to perform in accordance with the requirements of the subcontracting
plan approved under the clause in this contract entitled "Small, Small Disadvantaged and Women-Owned
Small Business Subcontracting Plan," or willful or intentional action to frustrate the plan.

(b) [Performance shall be measured by applying the percentage goals to the total actual
subcontracting dollars or, if a commercial plan is involved, to the pro rata share of actual
subcontracting dollars attributable to Government contracts covered by the commercial plan.] If,
at contract completion, or in the case of a commercial preduet plan, at the close of the fiscal year for
which the plan is applicable, the Contractor has failed to meet its subcontracting goals and the

Contracting Officer decides in accordance with paragraph (c) of this clause that the Contractor failed to
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make a good faith effort to comply with its subcontracting plan, established in accordance with the clause
in this contract entitled “Small, Small Disadvantaged and Women-Owned Small Business Subcontracting
Plan,” the Contractor shall pay the Government liquidated damages in an amount stated. The amount of
probable damages attributable to the Contractor's failure to comply, shall be an amount equal to the

actual dollar amount by which the Contractor failed to achieve each subcontract goal[.] ers-in-the-ease-of

(c) Before the Contracting Officer makes a final decision that the Contractor has failed to make such

good faith effort, the Contracting Officer shall give the Contractor written notice specifying the failure
and permitting the Contractor to demonstrate what good faith efforts have been made [and to discuss
the matter.] Failure to respond to the notice may be taken as an admission that no valid explanation
exists. If, after consideration of all the pertinent data, the Contracting Officer finds that the Contractor
failed to make a good faith effort to comply with the subcontracting plan, the Contracting Officer shall
issue a final decision to that effect and require that the Contractor pay the Government liquidated

damages as provided in paragraph (b) of this clause.

(d) With respect to commercial preduets plans -i-es-ecompany-wide-or-division-wide

that-commereial-produets-plan- [the Contracting Officer who approved the plan will pérform the

functions of the Contracting Officer under this clause on behalf of all agencies with contracts

covered by the commercial plan].
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(e) The Contractor shall have the right of appeal, under the clause in this contract entitled, Disputes,
from any final decision of the Contracting Officer.
(f) Liquidated damages shall be in addition to any other remedies that the Government may have.

(End of clause)
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MEMORANDUM FOR THE FAR SECRETARIAT

F
S

FROM: EDWARD C. LOEB cjg f' nd

CHAIRMAN - - ///
CIVILIAN AGENCY

ACQUISITION COUNCIL (CAAC)
SUBJECT: FAR Case 89-42, Liquidated Damages

Enclosed is the aforementioned case, which is being forwarded
to the FAR Secretariat for publication as a proposed rule.
The rule proposes amending Federal Acquisition Regulation
(FAR) 11.501, Subpart 19.7, 52.219-9, and 52.219-16.

Previously, an interim rule was published. on July 21, 1989
(54 FR 30708), “£o Tequire a prime contractor to pay "
llquldated damages upon a finding of lack of good faith
effort to meet its small business subcontracting goals. The
rule implemented Section 304 of the Business Opportunity
Development Reform Act of 1988, Pub. L. 100-656. Significant
revisions to the interim rule were proposed based on an
analysis of public comments. The case has now been further
revised to implement OFPP Policy Letter 95-1, Subcontracting
Plans for companies Supplying Commercial Items,” and the
draft policy letter on “Subcontracting Plans.”

On November 21, 1995, the DAR Council approved the case as a
proposed rule. On October 9, 1996, the CAAC approved the
case as a proposed rule.
The following are enclosed for your information:

a. Proposed rule coverage (Atch 1).

b. Collateral requirements (Atch 2).

c. DAR Case of November 21, 1995 (Atch 3).

d. Request for OMB clearance (Atch 4).
This rule shall not be published until specific approval is
obtained from the Director or Acting Director. Subject to

this approval, please arrange to publish this proposed rule
in the Federal Register.

.



Questions relating to this case may be referred to Ms. Linda
Klein on (202) 501-3775. :

Attachments

cc: Director, DAR Council

cc: Official file - MVR, Reading file, MVR, MVRR, MV
MVRR:LKlein:1k:501-3775:12/4/96 (forward to Sec.) FAR Case 89-
42.

Concurrence:

MVR (LKlein) Date:




_August 19, 1996
__Base_liﬁé‘ilFAR throught FAC 90-39
‘- Sub‘p~nrt 11.3--LIQUIDATED DAMAGES
11.301 General.
This:subpé.rf provides policies and procedures for the use of
liquidated damages clauses in solicitations and contracts for
| supplies, services, and construction [except for the Liquidated
Damages--Sm—a#—B&sé—%gss Subcontracting PIar{Clause at

52.219-16 which maybe applied pursuant to 19.705-7].

- SUBPART 19.7-SUBCONTRACTING WITH SMALL

BUSINESS, SMALL - T
DISADVANTAGED BUSINESS AND WOMEN-OWNED
SMALL BUSINESS CONCERNS
19.701 Definitions.
[“Commercial item” means a product or service that

satisfies the definition of commercial item in FAR 2.101.]

ATTACHMENT 1



: [*Commercial plan” means a subcontracting plan covering
the o_f'f‘éﬁ_r"».or’s fiscal year and which is applicable to the entire
proci&c'ﬁon of commercialllitems sold by either the entire
company or a portion thereof (e.g., division, plant, or product

line).]

- e

-

"Failure to make a good fé;th gffort 10 comply with the
. subcontracting plan,"***

[“Individual contract plan” as used in this §ubpart, means a
subcontracting pl;m tl'{ﬁ_t covers the entire contract period e
(including option periods), applies to a specific contract, and
has goals whiéh are based on the offeror’s planned .

_ kP
subcontracting in support of the specific contract, except that
indirect costs incurred for common or joint purposes may be
allocated on a prorated basis to the contract.]

[“Master plan,” as used in this subpart, means a
subcbntracting plan that contains all of the requi}ed elements

except goals and may be incorporated into individual contract

plans provided the master plan has been approved.]



Small business subcontractor” means any concern that--

(a) fn cor_xﬁection with subcontracts of $10,000 or less if,
includirig its affilates, its number of employees does not exceed
500 pengonsg Prastess-than-6requaltte-300-emplovees;
mel—&é?&g—xfés—a—fﬁhﬁeS—} and

(b) In connection with subcontracts exceeding $10,000, if its
number of Fhas} émpis).yees or average annual feceipts, including
its affiliates, {-tha%} gloeé ;ot excee}d the size standard under section
19.102 for the product or service it is providing on the subcontract.

"Subcontract,” ***. _ ?@@ qo

19.702 Statutory requirements.

Any contractor receiving a contract for mefe than the simplified

acquisition threshold F¥8 agree in the contract |
that small business concerns, small disadvantaged business
concerns and women-owned small business concerns shall have the

maximum practicable opportunity to participate in contract

performance consistent with its efficient performance. Itis further

-



__the policy of the United States that its prime contractors esfablish
procc_‘d_‘tgcs ‘to ensure the timely payment of amounts due pursuant
1o th'e~ térms of their subcont;acts with small business concerns,
small disradvantaged business concems and women-owned small

business concerns.

vy
-
-

(a) Except as stated in pafégraph (b) of this sectiorfi]

g .
kv Small Business A

~ ﬁ! =t ‘ Y
St LS U

requirements regarding subcontracting with small businesses and

small business subcontracting plass.

&
KU
A

(1) In negotiated acquisitions, each solicitation of offers to

perform a corifract or contract modification, which individgally IS
.

expected to exceed $500,000 ($1,000,000 for construction) and,
that has subcontracting possibiiities shall require the ;pparently
successful offeror to submit an acceptable subcontl;a'.cti.ng plan. If
the apparently successful offeror fails to negotiate a subcontracting
plan écceptable to the contracting officer within the time limit

prescribed by the contracting officer, the offeror will be ineligible

for award.

BN



(2) In sealed bidding acquisitions, each invitation for bids to
perfo}ing'a contract or contract modificarion, which individually is
expéc;téd to exceed $300,000 (31,000,000 for construction) and
that has subcontracting possibilities, shall require the bidder
selectgé for award to submit g subcontracting plan. If the selected
bidder fails to submit a plan.x\;ithin. the time limit prescribed by the
. contracting officer, the bidder wiH be ineligible for award.

(b) Subcontracting pla.ns (see subparagraphs (_a)( 1) and (2) of

this section) are not required--

(1) From small business concerns;

(2) For personal services contracts;
%

L4

(3) For contracts or contract modifications that will be * £,
performed entirely outside of any State, territory, or possession of
the United States, the District of Columbia, and the

Commonwealth of Puerto Rico; or

(4) For modifications to contracts that do not contain the

L2030

clause at 52.219-8, Utilization of Smal ¢BIErREEx

wlinl
T EAEOAT

e s ral

Small DisadvantageseRREIteasi

J&)U\



(d) e 7 %

.19.703 Eligibility requirements for participating in the

program.

’
>~

(2) To be eligible as asubcontractor under the program, a
concern must.represent itself as a small business concern, small
disadvantaged business concern or a women-owned small business

%

v

concern. z,
(1) To represent itself as a small business concern or a
women-owned small business concern, a concern must meet the
appropriate definition in 19.001.
(2) ** *
(b) A contractor acting in good faith may rely on the written

representation of its subcontractor regarding the subcontractor’s
i



other interested party can challenge a subcontractor's size status

representation By filing a protest, in accordance with 13 CFR

121.16071 through 121.1608. "Protests challenging a subcontractor’s

_disadvantaged status representation shall be filed in accordance

with 13 CFR 124.601 through 124.610. Protests challenging a

subcontractor’s stat'us a%‘? womenxpwn'ed small business concern e
shall be filed in accordance with Small Business Administration o
procedures.
19.704 Subcontracting plan requirements. .

(a) Each subcontracting pla.n.required under 19.702(&)(1) and

(2) must include--

(1) 3 e

M statement of total dollars planned to be M/

subcontracted and a statement of the total dollars planned to



” be subcoqtracted to small, small disadvantaged and women-
k‘)v;/ned:_.sm‘all business concerns.

B (3) A description of the principal tvpes of supplies and
service; to be subcontracted and an identification of the types

planned for subcontracting to small, small disadvantaged and

S

women-owned small busiriess concerns.
(4) A description of the methods used to develop the

subcontracting goals;

’

(3) A descriptian of the methods used td"identify

potential sources for solicitation purposes;

(6) A statement as to whether or not the offeror included
T
indirect costs in establishing subcontracting goals, and a ‘ﬁe

description of the method used to determine the proportionate

share of indirect costs to be incurred with small, small L

disadvantaged and women-owned small business concggresg

Che ]

e name of an individual employed by the offeror

who will administer the offeror's subcontracting program, and a

description of the duties of the individual;



FESanption of the efforts the offeror will make to

e, £

ensure that small business concerns, small disadvantaged business

0 gmailh e A
2y L 2 QIEL

. coneemns and women-owned small business concess

equitable opportunity to compete for subcontracts;

- Labnirlend AN
L i B\

SSagces that the offeror will include the clause at

S

-

52._219-'8, Utilization of Sma_H, Small Disadvantaged and Women-
_ Owned Small Business Concerns, (see 19.708(b)), in all
subcontracts that qffer,ﬁlrther subcontracting opportunities, and

that the offeror will require all subcontractors (except small

D
B

business concerns) that receive subcontracts in excess of $500,000
(51,000,000 for construction) to adopt a plan similar to the plan

. e
required by the clause at 52.219-9, Small, Small Disadvantagei,

and Women-Owned Small Business Subcontracting Plan (see

19.708(c);

pEgEyances that the offeror will (i) cooperate in any

studies or surveys as may be required, (ii) submit periodic reports




_.and (iii) submit Standard Form (SF) 294, Subcontracting Report

o

for Individual Contracts, and SF 295, Summary Subcontract

PP

A

ghres adopted to comply with the requirements

and goals in the plan, including establishing source lists; and a

;.:‘-‘
V-'-:fl.

description of the offeror’s efforts to locate small, small

disadvantageé and women-owned small business concerns and to

award subcontracts to them. ' <&
(b) Contractors may establish, on a plant or division-wide basis,

» contains all.

the elements required by the clause at 52.219-9, Small, Small

Disadvantaged and Women-Owned Small Business Subcontracting ‘
Plan, except goals. Master plans shall be effecti VESRIESIERE B Ay @

year period after approval by the contracting officer; however \ @ I

10
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incumbent upon contractors to maintain and update master

plans. Changes required to update master plans are not

effective until approved by the contracting officer. A master

S
< -

plan, when incorporated in an individual plan, shall apply to

that contract throughout the life of the contract.

PRdacts containing options,

the curnulative value ofithe basic conmract and all dptions is

. SR e LN
)

considered in determining whether a subcontracting plan is

necessary (sée.:' 19.705-2(2)). If a plan is necessary and the offeror

H

is submitting an individual contract plran, the plan shall contairt all

Factors furnishing commercial items may establish

a commercial plan (as defined in 19.701) with the approval of

the contracting officer. The Contractor shall:

H

11
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(1) Submit the commercial plan to either (i) the first
contr‘é}:ﬁng officer awarding a contract subject to the plan
duriﬁ.g'the offeror’s fiscal ):fear, or (ii) if the offeror has ongoing
contraqs with commercial plans, to the contracting officer

saontract with the latest

completion ;Izlte. The contfa-cting officer shall negotiate the
commercial plan for the Government. The approved
commercial plan shall remain in effect during-the offeror’s
fiscal year for all Cové;?lment co’ntracts in effeEt during the
period.

(2) Sut;mit a new commercial plan, 30 days before the

~ %

end of the fiscal year, to the contracting officer responsibleffor
the uncompleted Government:contrac.t with the latest
completion date. The contractor must provide each
contracting officer respoApsible for an ongoing contract subject
to thé plan, the identity of the contracting officer that will be

negotiating the new plan. Once the new commercial plan is

approved, the Contractor shall provide a copy of the approved

12



- 19.705 Responsibilities of the contracting officer under the

subcontracting assistance program.

19.705-1 General support of the program.

-

EE X

. 19.705-2 Determining the need for a subcontracting plan.
The contracting ofﬁger shall take the following actions to
determine whether/a praﬁgosed contractual action ;equires asubcon- . __=
tracting plan:..
(a) Determhi.ne whether the proposed contractual action will meet
the dollar threshold in 19.702(a)(1) or> (2). If the action inciuéé”s
options or similar provisions, include their value in determining ‘
| whether the threshold is met.
(b) Determine whether subcontracting possibilities exist by
considering relevant factors such as--

(1) Whether firms engaged in the business of furnishing the

types of items to be acquired customarily contract for performance

13

13



of part of the work or maintain sufficizat in-house capability to

| pérform the work: and

“.

.-\‘(2) Whether there are iikely to 2e product prequalification

requirements.

(c) I£ it is determined that-there ars no subcontracting
possibilities, the determination must e approved at a level above

- the contracting officer and placed in the contract file.

s olicitations for negotiated acquisitions, the contracting

officer may require the submission of subconacting plans with
initial offers, or at any other time prior to award. In determining

" when subcontracting plans should be required, as well as wien and
« &

»

with whom plans should be negotiated, the contracting officer shall
consider the integrity of the competitive process, the goal of
affording maximur;l practicable opportunity for small, small
disadvantaged and womén—owned small business concemns to

participate, and the burden placed on offerofa D

14
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19.705-3 Preparing the solicitation.

3¢ ek

19.705-4 Reviewing the subcontracting plan.

15



190

" The coatracting officer shall review the subcontracting plan for

adequacy, ensuring that the required information, goals, and

" assurarices are included (see 19.704).

(a) F ok g

(b) If, under a sealed bid solicitation, a bidder submits a plan

A

< -

that daes not cover each olEEoEs

fEEk red elements (see

19.704), the contracting officer shall advise the bidder of the

deficiency and request submission of a revised plan by a specific

date. Ifthe bidder 'doesé"not submit a plan which iﬁcorporates the

'
._lll

¥ents within the time allotted, the bidder shall be
ineligible for award. If the plan, although responsive, evidences

- . . e
the bidder's intention not to comply with its obligations under the

" clause at 52.219-8, Utilization of Small, Small Disadvantaged and

Women-Owned Small Business ConcemS, the contracting officer

- may find the bidder nonresponsible.

(c) In negotiated acquisitions, the contracting officer shall
determine whether the plan is acceptable based on the negotiation

of each of [

18
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_Subcontracting goals should be set at a level that the parties

reasonably expect can result from the offeror expending good faith

efforts to use small, small disadvantagad and women-owned small

17



(d) In determining the acceptability of a proposed

subcontracting plan, the contracting officer should take the
_ following actions:

<
O D D L - T PRI [ ¥
| IR AT E Uk ; Ei0) : (53
ed

wE COLEBEIeig Q008
g n

R offeror's past performance in awarding
subcontracts for the same or similar products or services to small,

small disadvantaged and women-owned small business concerns.

If information is not available on a specific type of product or

te the offeror's make-or-buy policy or program (LQ Q,P
to ensure that it does not conflict with the offeror's proposed

subcontracting plan and is in the Government's interest. If the

+

18
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contract involves products or services that are particularly
specialized or not generally available in the commercial market,

~ consider the offeror's current capacity o perform the work and the

possibility of reduced subcontracting opportunities.

availability of small, small disadvantaged and women-owned

.

Bhess concerirs in the geographical area where the work

on potential small, small disadvantaged and women-owned small

business subcontractors, as well as any specific con;:ems known _té
be potential subcontractors. If the offeror's proposed goals are
questionable, the contracting officer shall emphasize that the
information should be used to develop realistic and acceptable

goals.

13
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f@iidin advice and recommendations from the SBA
procurement center representative (if anv) and the agency small

“business specialist.

19.705-5 Awards involving subcontracting plans.

4-':‘
s

ik

19.705-6 Postaward responsibilities of the contracting officer.

.
.

After a contract or cantract modification contatning a

K. - e~

subcontracting plan is awarded, the contracting 3%

fEsponsible for the following:

(2) Notifying the SBA of the award by sending a copy of the
' award document to the Assistant Regional Administrator for
Procurement Assistance in the SBA region where the contract wﬂl

be performed.

(b) Forwarding a copy of <&
associated approvals to the Assistant Regional Administrator for

Procurement Assistance in the SBA region where the contractor’s

}

20



(¢) Giving to the assigned SBA resident procurement center

representative (if any) a copy of--

(1) Any subcontracting plan submirted in response to a

-

sealed Bid solicitation; and
(2) The final negotiated subcontracting plan that was incor-

porated into a negotiated contract or contract modification.

(d) Notifying the SB’_QS'residentiprocurement center

.

representative.of the opportunity to review subcontracting plans in
connection with contract modifications.
o kR

(e) Forwarding a copy of each plan, or a determination that%,
there is no requirement for a subcontracting plan, to the cognizant
contract administration office.

(f) Initiating action to assess liquidated damages in accordance
with 19.705-7 upon a recommendation by the administrative

contracting officer or receipt of other reliable evidence to indicate

that such action is warranted.

21
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. .(g) Taking action to enforce the terms of the contract upon

receipt 0f a notice under 1 WAEE
‘:19.70'5—'7 Liquidated damages.
(2) Maximum practicable utilization of small, small

disadvantaged and women-owned small business concerns as

a*J
s

subcontractors in Government contracts is a matter of national
interest with both social and economic benefits. When a contractor
fails to make a good faith effort to comply with a subcontracting

plan, these objectivés arenot achieved, and 15 U.S.C. 637(d)(4)(F)

-
- '.Vl

directs that liquidated damages shall be paid by the contractor.

(b) The amount of damages attributable to the contractor's

22
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PR

_of the ﬁscal year for which the plan is applicable, a contractor has

AfL
IR (TN

cting officer decides’in accordance with paragraph

(d) of this subsection that the contractor failed to make a good faith
effort to comply with its subcontracting plan, the contracting
: <.
officer shall give the contractor written notice specifying the - £,

failure, advising the contractor of the possibility that the contractor

may have to pay to the Government liquidated damages, and

&

i

providing a periog

neceséa.ry) within which to respond. The notice shall give the
contractor an opportunity to demonstrate what good faith efforts

have been made before the contracting officer issues the final

1

23



_decision, and shall further state that failure of the contractor to

espond. may be taken as an admission that no valid explanation

(d) In determining whether a contractor failed to make a good

]

-

faith effort to comply with its subcontracting plan, a contracting

officer must look to the totality of the contractor's actions,

consistent with the information and assurances provided in its pl%{L

’
-

The fact that the contractor failed t0 meet its subcontracting goals

.- - -

does not, in and of itself, constitute a failure to rﬁake a good faith
effoE)F or evx‘é.rnple, notwithstanding a contractor's diligent effort
to identify and solicit offers from small, small disadva_ntageﬁ‘égd
 women-owned small business éoncerns, factors such as
unavailability of anticipated sources or un:easonab'le prices may - \ Q\
By

frustrate achievement of the contractor’s gQ@-Iowever, when

considered in the context of the contractor's total effort in

24



_.to.make a good faith effort: a failure to attempt to identify, contact,

solicit.’ar consider for contract award small, small disadvantaged

. and women-owned small business concerms; a failure to designate

s

ok
2

. L .3
procedures which have as their objectives the frustration of the

objectives of the plan.

(e) If, after consideration of all the pertinent data';, £he
contracting officer finds that the contractor failed to make a good
faith effort to-comply with its subcontracting plan, the contracting

officer shall issue a final decision to the contractor to that effect

and require the payment of liquidated damages in an amount

}
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~ stated. The contracting officer's final cecision shall state that the

contractor has the night to appeal uncar the clause in the contract

entitled Disputes.

Disadvantaged and Women-Owned Small Business

Subcontracting Plan, the contracting officer that approved the

.

plan shall:

28
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(1) Perform the functions of the contracting officer
unde.r"_t[:;;is 5ubsectiou on behalf of all agencies with contracts
;mcove.r;:d by the commercial plan.

‘(2) Determine whether or not the goals in the
commercial plan were achigzed apd, if they were not achieved,
rev‘i'ew all a;'ailable inform.aéior} for an indication that the

_contractor has not made a good faith effort to comply with the
plan, document the results of the review, and provide a copy to

the other contracting officers with contracts subject to the

- - —

commercial plan as listed in the “Remarks” block of the SF

293.

'5' :
(3) If a determination is made to assess liquidateds

fifes) other contracting officers with
contracts incorporating the plan to provi‘dé the amount of
payments made under their Government contracts subject to
the pian that contributed to the contractor’s total sales during
the contractor’s fiscal year in order to calculate and assess

liquidated damages on the Government’s behalf. For

!

27
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~--e:éa_mple: The contractor’s total sales are S30 million and the
sﬁbcéﬁ;tactin’g dollars to support the sales are $20 million or

«—-\40 p.e'.rcent. The Government’s payments under coﬁtracts
subject to the plan contribqting to the contractor’s total sales
are S3 million. Ibeseﬁore#_tghe prorata share of subcontracting

g -

attributable to the Goveranment cor

-is 10 percent of $20 million gafS
achieve its small business goal by 1 percent, the liquidated

damages would be calculated as'] percent of S2 million. A

{1

copy of the contracting officer’s final decision assessing

liquidated damages shall be provided to other contracting
. : < .

<

officers with contracts subject to the commercial plan as f{ﬁgd
in the “Remarks” block of the SF 295.
(g) Liquidated damages shall be in addition to az:iy other

remedies that Government may have.

dcontracting officer with a contract that is subject

to a commercial plan shall include in the contract file: (i) a

copy of the approved plan, (ii) a copy of the determination

28



_ regarding goals achievement and (if applicable) whether the
contractor made a good faith effort to comply with the plan,

~ and (iii) a copy of the final decision assessing liquidating

damages, ¥

-
-

19.706 “Responsibilities of the cognizant administrative con-

_tracting officer.

mstrative contracting officer is responsible for

’

assisting in evaluating siibcontracting plans, and for monitoring,

i

1

evaluating, and documenting contractor performance under the
clause prescribed in 19.708(b) and any subcontracting plan
included in the contract. The contract administration office shall
LT
provide the necessary information and advice to support the

contracting officer, as appropriate, by furnishing—




piemation on-the extent to which the contractor is

meeting the plan’s goals for subcontracting with eligible small,

o

" small-disadvantaged and women-owned small business concerns;

e tion on whether the contractor's efforts to

ensure the participation of small, small disadvantaged and women-

.“J
<=

owned' $small business concems are in accordance with its

~subcontracting plan;

ation on whether the contractor is requiring Lts

subcontractors to adoptsimilar subcontracting plans;

&
"

izEBnotice if, during performance, the

contractor is failing to meet its commitments under the clause

prescribed in 19.708(b) or the subcontracting ple

Efate notice and rationale if, during

performance, the contractor is failing to comply in .g'ood faith with

the subcontracting plars O/v\&\/

AR
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. whether there is any indication of a lack of a good faith effort

ao

19.707 The Small Business Administration's role in carrying

out the program.
Rk
£

19.708 Solicitation provisions and contract clauses. Tt

(a) The contracting officer sﬁall insert the clause at 52.219-8,
Utilization of Small, Small Disadvantaged and Women-Owned
Small Business Concermns, in solicitations and contracts when the
contract amount is expected to be over the simplified acquisition

.

threshold in Part 13 unless-~
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. (1) A personal services contract is contemplated (see
| 57.104); or

(2) Thf; contract, together with all its subcontracts, is to be
performed entirely outside of any State, territory, or possession of
the United States, the DistricE_gf Columbia, and the
Comni;';xweélth of Puerto Rihc;).

(b)(1) The contracting officer shall, when contracting by
negotiation, insert the clause at 52.219-9, Small, Small
Disadva.ﬁtaged ami Wo%_en-Ownegl Small Busine:ss Subcontracting (\\ '
Plan, in solicitations and contracts that (i) offer subcontracting U *\?\EJ
possibilities, (Ei) are expected to exceed $500,000 (§1,000,000 for _ &/

<

~

- construction of any public facility), and (i) are required to in:@ude

the clause at 52.219-8, Utilization of Small, Small Disadvantaged

the 8(a) program. When contracting by sealed bidding rather than

by negotiation, the contracting officer shall use the clause with its

32
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.~‘Ait_emate I. When contracting by negotiation, and
subcdﬁgracting plans are required with i_niti:il proposals as
| pro;'{d;:d for in 19.705-2(&), the contacting officer shall use the
clause »Yith its Alternate II..
(2) The contracting off}ger shall insert the clause at 32.219-
16, Liquidated Damages-- Silbco‘ntracting Plan, in all solicitations

. and contracts containing the clause at 32.219-9, Small, Small

Disadvantaged and Women-Owned Small Business Subcontracting

(c)(1) The.contracting officer may, when contracting by nego-
tiation, insert in solicitations and contracts a clause substantially

%

the same as the clause at 32.219-10, Incentive Subcontracting 5,

Program, when a subcontracting plan is required&see

inclusion of a monetary incentive is, in the

judgment of the contracting officer, necessary to increase
subcontracting opportunities for small, small disadvantaged and
women-owned small business concerns, and is commensurate with

the efficient and economical performance of the contract; unless

33

\0\\




\\’l"‘ Ny

the conditions in (QENIEEIEIwsgsection|are applicable. The

contractmo officer may vary the terms of the clause as specified in

Hhis sect’@ W

(2) Various approaches may be usad in the development of

small, small disadvantaged and women-owned small business

i -

concerns' subcontracting incentives. They can take many forms.

~ from a fully quantified schedule of payments based on actual
subcontract achievement to an award fee approach employing

G by 22
subjective evaluation cmena «".',.‘_',_, gl o'l seeiolniad W

The incentive should not reward the contractor for results other

than those that are attributable to the contractor's efforts under the

incentive subcontracting program. Jg

(3) As specified in (¢)§

contracting officer may include small, small disadvantaged and
women-owned small business subcontracting as one of the factors
to be considered in determining the award-fee in a cost-plus-

award-fee contract; in such cases, however, the contracting officer

34
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) sh_all not use the clause at 52.219-10, [ncentive Subcontracting

Program.

52.219-9 Small, Small Disadvantaged and Women-Owned

Small Business Subcontracting Plan.

“'J

‘-

As prescribéd in 19.708(b), ihse;t the following clause:

SMALL, SMALL DISADVANTAGED AND WOMEN-

. i T }
OWNED SMALL BUS_INESS SUBCONTRACTING PLAN w
/ 2 - - ‘ }

“
t
£




ercial item” means a product or service that

TSk ey T
1007 U gt

satisfies the definition of commercial item in FAR 2

#al plan” means a subcontracting plan covering
the offeror’s fiscal year and which is applicable to the entire
production ef commercial items sold by either the entire

compdr-xy or portion thereof (e.g., division, plant, or product

ontract plan” as used in this subpart [clause],

means a subcontracting plan which covers the entire contract

i

period (including option periods), applies to a specific contract,
and has goals which are based on the offeror’s planned
subcontracting in support of the specific contract, except that

indirect cost incurred for common or joint purposes may be

dan,” as used in this subpart [clause] means a

subcontracting plan which contains all of the required
elements except goals and may be incorporated into individual

plans provided the master plan has been approygesigpeme.




. "Subcontract," as used in this clause, means any agreement (other

than ote involving an employer-employes relationship) entered

. into.by a Federal Government prime contractor or subcontractor

calling for supplies or services requirsd for performance of the

contract or subcontract.

[

(c) The offeror, upon requést by the Contracting Officer, shall

~ submit and negotiate a subcontracting plan, where applicable,

which separately addresses subcontracting with small business

concerns, with small disadvantaged business concerns and with

I e

women-owned small business concems. If the offeror is

submitting an individual contract plan, the plan must separately

-i, .

~ address subcontracting with small business concerns, small - £,

disadvantaged business concerns, and women-owned small
business concerns with a separate part for the basic contract and -
separate parts for each option (if any). The plan shall be included
in and made a part of the resultant contract. The subcontracting
plan shall be negotiated within the time specified by the

Contracting Officer. Failure to submit and negotiate the

H
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4 <-su§COntracti-ng plan shall make the offeror ineligible for award of a
contr;iégg-
(d) -ﬁle offeror's subcontracting plan shall include the following:
(1) Goals, expressed in terms of percentages of total planned
subcontracting dollars, for the,use of small business concermns,
small disadvantaged busines—s 'cor}céms and women-owned small
. business concerns as sub;ontractbrs. The offeror shall include all
subcontracts that contribute to contract perform_a}nce, and may

include a proportionate ';sﬁare of products and services that are

normally allocated as indirect costs.

(2) A statement of--

(i) Total dollars planned to be subcontracted to small

business concerns;

38
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(111) Toral dollars planned to be subcontractad to small
disad;;.dtaged business concems: and
- (iv)' Tortal dollars planned o be subcontracted 0 women-
owned small business concemns.
(§) A deécription of the.principal tvpes of supplies and
servicés to bé subcontracted., :a.nd an identification of the types

. planned for subcontracting to (i) small business concemns and (1i)

small disadvantaged business concerns and (iii) wWomen-owned

small business concermns.

(4) A description of the method used to develop the

subcontracting goals in paragra

5
(5) A description of the method used to identify potentiet

sources for solicitation purposgsjicTemewet|

lists, tﬁe Procurement Automated Source System (PASS) of the |
Small Business Administration, the National Minority Purchasing
Couﬁcil Vendor Information Service, the Research and Information
Division of the Minority Business Development Agency in the

Department of Commerce, or small, small disadvantaged and

39



. -wic.)_rnen-owned small business concerns trade associations). A firm
may r:ely on the information contained In PASS as an accurate

: représeﬁtation of a concern's size and ownership characteristics for
purposes of maintaining a small business source list. A firm may
rely onnl‘.’ASS as its small business source list. Use of the PASS as |

its source list does not relieve a firm of its responsibiliti

. outreach, assistance, counseling, publicizing subcontracting

opportunities) in this clause.

(6) A statement as to whether or not the offeror included
indirect costs-in establishing subcontracting goals, and a

description of the method used to determine the proportionate
< .

< .

. share of indirect costs to be incurred with (i) small business - £

»

concemns and (ii) small disadvantaged business concerns and
(iii)women-owned small business concerms.

(7) The name of the mdividud employed by the offeror who
wﬂl administer the offeror's subcontracting program, and a

description of the duties of the individual.

40



plan agreed to by the offeror. » e

(8) A description of the efforts the offeror will make to

assure that small, small disadvantagad and women-owned small

i business concerns have an equitable opportunity to compete for

subcontracts.

(9) Assurances that the offeror will include the clause in this

d"‘

contract entitled "Utilization of Small, Small Disadvantaged And

Women-Owned Small Business Concerns" in all subcontracts that

offer further subcontracting opportunities, and that the offeror will

require all subcontractogs (except small business concerns) who

receive subcontracts in excess of $500,000 ($1,000,000 for

construction of any public facility), to adopt a plan similar to the

<.

»

(10). Assurances that the offeror will (1) cooperate in any

studies or surveys as may be required, (ii) submit periodic reports

extent of compliance by the offeror with the subcontracting plan,
and (iii) submit Standard Form (SF) 294, Subcontracting Report

for Individual Contracts, and SF 293, Summary Subcontract

+
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procedures adopted to compiy with the requirements and goals in

~ the plan, including establishing source lists; and a description of

the offeror's efforts to.locate small, small disadvantaged and

»

women-owned small bysiness concems and to award subcontracts

to them. The records shall include at least the following (on a

plant-wide orﬁcornpany—wide basis, unless otherwise indicated):

(1) Source lists,@.;j; PASS) guides, and other datf thnt
identify small, small disaci?anﬁged and women-owned small
business concerns. |

i1} Organizations contacted in an attempt to locate
g P

sources that are small, small disadvan€ag

owned small business concerns.

e




(ii1) Records on each subcontract solicitation resulting in
aﬁ aw\"a_rcg of more than $100,000, indicating (A) whether small
business con‘cernvs were soliéited and if not, Why not, (B) whether
small disadvantaged business concems were solicited and if not,

why not, and (C) whether women-owned small business concemns

-

£ -

were soticitea and if not, why ﬁot, (D) if applicable, the reason
“award was not made to a small business concemn.

(iv) Recorlds of any outreach efforts to contact (A) trade
associations, (B) bdsinééé developz:nent organizatféns, and (C)
conferences and trade fairs to locate small, small disadvantaged
and women-b\;/ned small business sources.

. : %
(v) Records of internal guidance and encouragement £
._ provided to buyers through (A) \;vorkshops, semunars, training, etc.,

and (B) monitoring performance to evaluate compliance with the

palirements.

(vi) On a contract-by-contract basis, records to support
award data submitted by the offeror to the Government, including

the name, address, and business size of each subcontractor.
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Cantractors hav{ggEs

5
EERMneced not comply with this requirement.

AT
(2).In order to effectively implement this plan to the extent
consistent with efficient contract performance, the Contractor shall

perform the following functions:

o

(1) Assist small, small disadvantaged and women-owned
small business concerns by arranging solicitations, time for the

preparation of bids, quantities, specifications, and delivery

>

schedules so as to facilitate the participation by such concerns.

W A
U
) }

Where the Contractor's lists of potential small, small disadvantaged
and women-owned small business subcontractors are excessively
) %
 long, reasonable effort shall be made to give all such small " - 2
" business concerns an opportunity to compete over a period of time.
(2) Provide adequate and timely consideration of the

potentialities of small, small disadvantaged and women-owned

small business concemns in all "make-or-buy” decisions.
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(3) Counsel and discuss subcontracting opportunities with
rebrése_ntatives of small, small disadvantaged and women-owned
" small blibsiness firms.
(4) Provide notice to subcontractors concerning penalties and

remedies for misrepresentations of business status as small, small

"_"
-

disadvantaged or women-owned small business for the purpose of

obtaining a subcontract that is to be included as part or all of'a goal

contained in the Contractor's subcontracting plan.. j

basis which contains all the elements required by pa.racraph (d)

except goals, may be incorporated by M

- reference as a part of the subcontracting plan required of the s

' offeror by this clause; provided, ‘(1) the master plan has been
approved, (2) the offeror ensures that the master plan is updated

as necessary and provides copies of the approved master plan,

jediof its approval to the Contracting Officer,

and (3) goals and any deviations from the master plan deemed

45



necassary by the Contracting Officer w0 satisfy the requirements of

this contract are set forth in the individual subcontracting plan.

((2) With the approval of the contracting officer, the offeror

sparagraph (b)

46




(h) Prior corripliance of the.offeror with other such

<.

subcontracting plans under previous contracts will be considered 3
o)
by the Contracting Officer in determining the responsibility of the N
K
offeror for award of the contract. ‘ : Q)

(1) The failure of the Cd@uactor or subcontractor‘fo comply in
good faith with (1) the clause of this contract entitled "Utilization

of Small,

%
. Small Business Concems," or (2) an approved plan required by#this
clause, shall be a material breach of the contract.

(End of ciause)
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Aiknlescribed in 19.708(b)(1),

Substitute the following paragraph (c) for paragraph (c) of the

basic clause: .
(¢c) Proposals submitted in response to this solicitation shall

include a subcontracting plan, which separately addresses

4

< -

subcontractingwith small business concerns, small
disadvantaged business concerns and women-owned small

business concerns. If the offeror is submitting an individual

’
-,

contract plan, the plan.'ﬁ_lust separately address’subcontracting

¢
R

with small bu_s.iness concerns, small disadvantaged business
concerns and women-owned small business concerns with a
‘separage part for the basic contract and separage parts I%ré
“each option (if any). The plan shall be incuded in and made a
part of the resultant contract. The sub.contractin.g plan shall
‘be negotiated within the time specified by the Contracting
Officer. Failure to submit and negotiate a subcontracting plan

shall make the offeror ineligible for award of a contract.
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{52.219-16} Liquidated Damages-$mall Business
Subcontracting Plan.

As.prescribed in 19.708(5)(2), insert the following clause:

LIQUIDATED DAMAGHS

SUBCONTRACTING PL A

willful or intentional failire to perform in accordarice with the

1

requirements qf the subcontracting plan approved under the clause
in this contractnentitled "Small, Small Disadvantaged and Women-
| Owned Small Business Subcontracting Plan,"” or willful or .";5,
intentional action to frustrate the;pla.n.

2= S T VG 3 Szl
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. in the case of a comm e Tabthe close of the fiscal

vear for which the plan is applicable, the Contractor has failed to
meet its subcontracting goals and the Contracting Officer decides
in accordance with paragraph (c) of this clause that the Contractor

failed to make a good faith effort to comply with its subcontracting

-

-

plan, established in accordance with the clause in this contract
entitled Small, Small Disadvantaged and Women-Owned Small
Business Subcontracting Plans, the Contractor shall pay the

Government liquidated damages in an amount stated._ The amount

of probable damages attributable to the Contractor's failure to
/___________,‘.:-————*-"——"“‘""'—_—"

O T & Dbl e

(é) Before the Contracting Officer makes a final decision that
the Contractor has failed to make such good faith effort, the

Contracting Officer shall give the Contractor written notice

H



. specifving the failure and permitting the Contractor to demonstrate

what good faith efforts have been mge

Failure to respond to the notice may oe taken as an admission that
no validjexpla.nation exists. I}i after consideration of all the
pertine:rft daté, the Conuactirig.Ofﬁcer finds that the Contractor

_failed to make a good faith effort to comply with the
subcontracting plan, th¢ Contracting Officer shall issue a final
decision to that effe;ct anc’f require that the Contractor pay the

Government liquidated damages as provided in paragraph (b) of

this clause.

(d) With respect to comme SiE=E

51
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fvracting Officer who approved the plan

j willf;je'rform the functions of the Contracting Officer under
this clause on behalf of all agencies with contracts covered by

the commeragg

-

(@) The Contractor shall Have the right of appeal, under the
clause in this contract entitled, Disputes, from any final decision of

the Contracting Officer.

(f) Liquidated a:na?ggs shall be in addition to any other

)

D vemment may have.

(End of clause) ‘£

52



FAC9)—32 OCTOBER 1. 1993

: 33—FOR. —
PART 53—FORMS 33.301-294
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FAC 90—-32
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FEDERAL ACQUISITION REGULATION (EAR)

53.301-294

GENERAL INSTRUCTIGNS

1. This repart ie'not required from small businessa o
. ‘ . Aems

2. This ragort is not requirad for Commercial <xaduciy for wnich
company-wids 1nnual plaa (i.a., 3 Commercial=PredweessPan) Nas Jaen
aoproved, nor ‘rom larga Dumnaesses in the Cepartnent of Seianse 'CQC)
Tast Program loe NegaSaton of Comprenensive Subcongacing Pans.
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Qatensa (000}, the Nadcnal Asronauncs and Sgace AdminisTaton
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comgpletion. Regarts ara dua 30 days 3far the close of sach regorting
pericd uniass atherwisa directad by the conracing officar. Raports ars
raquiresd when due, regardlass of whaethar ™hers hac Seen any
subcanactng activity smncs the ncapton af the conoact or ence the
previcus repart.

5. Only subcontacts involving performancs within e U.S.. it
possessions, Puarto Rica, and the Trust Teeritory of the Pacific isands
should he inciuded in this raport.

6. Purchases from a corporation, campany, or subdivisan Dt s sn
affillate ot the prime/subcontractor sre nat included in this report.

7. Subcongract award data reportod on this form by prime
“contractars/subcontractors shall be limited ta awards made to Hheir

immediate subcanTactars. Credit cannat be taken for awards made to f

lower tier subconTactors.

(3.

BLOCXS 10a hrough 12: Undaer “Currant Goal,” antar e 2allar
and percent goais in sach catagory (S3, SC8, and, WGS3) T2m the
sugconicing plan approved for Tus contact. (If e snginal
goais agreed uoOn al congact awsrd Nave Saen ravised 1s 3 ramilt
af contract modifications, snter Ma original gosis in Block 13. Tha
amounts antersd in 3locxs 1Ca trough 12 snould reflect me
ravised goals.) Under “Actual Cumulatve,” enter actual
mbeontract schievemaents {doiler and percent) from the ncagton
af the conzact hrough the date ot the repart shown in Block &, in
casas whara indicec: corts are included. the amounts would
include bath direct awards and an aopropriate prarsted pardon af
indirect swards.

BLOCX 10a: Ragort all subcgritracts awarded to SBa inclucing
syocanzacts to SC8x and VWIBS3s. For DOD. NASA, and Caart
Guard congacts, nclude su NnTactng awards ta HBCUs and Mis

BLOCX 10hb: Repart ail congacts swarded ta large Bumnessas

BLOCX 10Q0c: Report
awardad under Mhis o

this lina ha totai of all suybcantrac:s
Tact (the sum of lines 1Qs and 1Ch).

: Each of these itams is a2 subcategory af 3lock
=MTIe Casmss the same doilars may be regortad in
Block 12 (i.e.. 80Bs owned by wamani. :

BLOCXS 11 and 1
tQa. Nota that j
both Block 11
BLOCX 11: geport all subconwacts awardad to SOBw (including
H SOBsl. For 00O, ~“RASA, and Caoast Guard
ude subconact awards to HBCUs and Mls.

. Report sl subconrscts awardad to Women-Owned
ding SO8Bs owmnaed by women).

: Entsr a2 short narrative axplanadon if (a) 58, S08, or
§ sccomplishmenta fail belaw that which would be sxpected

a szaightfina projacdon of gosls through tha pericd of
a; or {B) if this is a final report, any one af the
gpee goals was ne :ﬂzt.

=
STIAL INSTRUCTIONS FOR COMMERCIAL -PR@BUETE-PLANS

1TE MCARS A pr-.dua" cr sedice

1. Commeccial sxoducIr maans seeducrr—sohi—r—ewbstaciil ot
Gt SOALLL SNt T T AT T PO CT T Or—irrd et al s ixpsnd.
SPECIFIC INSTRUCTIONS Satal PN bl - Y2 _agtalling < stes
! . Commerci N wiran
BLOCX 2: Enter the nine-position Contractor Establishment Code JTEC) 2. Lomme ~l F[" . “*he dt‘c‘
- fos th A eh cse 3 2~ Subconact maisns & conTact, purchase order, amendment, a¢ (P
that idantfies the spaecific conractor astablishmant. (The CEC o other leqai igat exacut by e e & aawwl

af sight digits followed by one lettar. It is the responsibidty
conguctng actvity to obtain the CEC for a company that dossiha
orne. The CEC im o coincide with the addrase in Block 1.) /

conmactor/subcontracior calling for supplies or servicas raquirad for 4L (S
the performance of the original contract o subconmact, ¥
FAR 2 104

i < Direct Subcontract Awards are those that ara identified with

BLOCX 4: Check only one. the performancs of one or moca specific Governmant contract(s).,

- raportsd on this form represents actvity since tha ingg

contract through the datas indicated in this block. S inditsct costs aca thoss which, becausa of incurranca for

common or joint purpowez, ara natl identified widh specific

“Revised” ragort. A “Fiaal”
contractar has completad the conTuct or subcontragt

7. A “Ravised™ raport is a change ta a report proffously submicted for
the 1sma paciod. 4

BLOCX 8: ldentity the department of sgoncy
" of subcontractdng glans. 4

tractor is submirting this
and the prime conFact of

BLOCK 7: Indicita whaether the raportng b
repart as & Prima conractoe or subcontractll
subconract numbar,

BLOCX 8: Enter the name and address of tha Federsl depargnent o
agency awarding tha contract or tha prime conictor awading the
subcontract.

BLOCX 9: Check the appropriats black to indicats whather indiract
casts sca included in the dollar amounts in blocks 1Ca trough 12. To
ansure comparability between the goal and actual columns. the
contractar may nclude indirsct costs in the actual column only it the
subcontracong plan lnciudad indirect coxts ja the goal

s, Cowr mc,r-c_\a.‘ p‘Qv\
F!“h C,O‘JCI'lhi 'i"\c a_

whichis QPp(rcaE[c :
of commerial rfzms 5o id by

Gavernment contracts; these awarda ara related to Gevemmant
contract performancs but remain for allocadon after diract swards
have been determined and identfied to wspecific Gavernmant
conracts.

DISTRIBUTION OF THIS REPORT
For the Awarding Agency or Contractar:

The onginal copy of this regort should be provided (o the
conactng officer at the sgency or contractor identfied in 3lock &,
For conracts with COQ, s copy should also be provided to the
Uafense Logistics Agency (DULA) at the cognizant Defanse Conmact
Management Area Qperadons (DCMAQ] office.

For the Smail Businese Administatdon {SBA):
A copy of this regort must be provided to te cognizant
Commerical Market Repcesentadve (CMA} at the tme of a

compliancs raview, It (8 NOT neceesary ta mail the SF 2594 o $SBA
unke s specHically requestad by the CMR,

o Su(scon'*'f‘h-cf'lul

car Aon

meansg
f—F-g,ror"J_ £iscal

o the extire prodoction
ertrher +he ’
STANDARD FORM 294 (rev. 1096 BACK
mabinn Thereof



FAC 90—32
PART 33—FORMS

OCTOBER 1, 1993

33.301-293

SUMMARY SUBCUNTRACT REPORT

(See instructions an reversa)

OMS Na.:90C0-caq7
Expires: 03/31,93

MICne f3007ng durden for s collacuacn 3f 1NformaUan (3 ssumaied 0 Iverage 13 1Qurs Oor fasoanse, aciuaing the {ima {or favVIawing N3ruCilons

ssarching - axistng data sources., gatherng and maintsining N data needed. and Completng and reviewing the coifaction af infsrmaugn

Senc

cammaents ragarding this burden estumatoe ar any acther asoec: of this cailecdon of infarmatian, including suggesdaens for raducing this 2urzen, ta the A3

Secratariat (VARS], Qtice of Fadaral Acguisiden Paiicy, GSA, 'Washington, OC 2C2GCS.

1. CORPORATION, COMPANY QA SUBDIVISION COVERED

3. 0ATE SUBMITTED

3. COMPANY NAME

9. STREST AQORESS

4. AEPCATING 2€A1CT:

il y acT 1 (] ocr veaR
- e - i
<y . - a. STATE ja. 2)P CODE y MAR 3 SEPT 10
& 5. TYPS QF AEPCRT

2. CCNTRACTQR'S ESTABLISHMENT CQCE

égf (J sesuwsa O amaL

D AEVISED

5. ACMINISTZAING ACTIVITY (Alosse cn agokcaole 3oxf

ARMY
NAVY ,
AlR FORCZE

¢

OEFENSZ LQGISTICS AGENCY j
NASA

GSa - -

B [ole]3
QTHER FEDERAL AGENCY (Soecify)

7. AEPORT SUBMITTED AS (Chack ane

al

3. TYPS QF PLAN

O som

D PRIME CONTRACTOR

D SUBCCNTRACTQR

O COMM‘anoﬁ:maea-e-re—
S

PLAN, SPECIFY THE PERCENTAGE OF THE

>

a c .
< .
] _ d ‘£
CUMULATIVE FPICAL YEAR SUBCONTRACT AWARDS
(Rapart curnulatf§e fiqures for reparting periad in 8lack 4}
. PERCENT
WHOLE QOLLARS 'a nearast tanth
at a %)
10a. SMALL BUSINESS CONCERNS (include SO8gWQS8, HECU/MI)
(Daollar Amount and Percent of 10¢.)
10b. LARGE BUSINESS CONCERNS (Dallar Amglunt and Percent of 10c.)
1Qc. TOQTAL (Sum of 108 and 104./ 100 0%

11. SMALL DISADVANTAGED (S08) COFRNS {Doltar Amount and Percent af 10¢4

{Dollar Amount and Percent of 10

12. WOMEN-OWNED SMALL BUSINEj(WOSS) CONCERNS

13. HISTORICALLY BLACK COL.LEG? AND UNIVERSITIES (HBCU} AND MINQRITY

INSTITUTIONS (M!) (/f applicabi

{Doilar Amaunt and Percent of 10c.)

14, REMARKS

-

16, CONTRACTOR'S OFFICIAL WHO ADMINISTERS SUBCONTRACTING PROGRAM

e NAME b, TITLE ¢. TELEPHONE NUMBER
AREA CODE |NUMBER
18. CHIEF EXECUTIVE OFFICER
2. NAME c. SIGNATURE
B, ITLE . |¢. DATE

.

L

AUTHGQRIZED FOR LOCAL REPACOUCTION
Previous editian is nat usable

STANDARD FORM 238 (rev. 10-99)
Prescribed by GSA - FAR (48 CFR) 53.2194al

' s



33.300-293

FAC 90—32

OCTOBER 1. 1993

FEDERAL ACQUISITION REGULATION (FAR)

ANEN

A\ S

CENERAL INSTRUCTIONS

1. This moort Is not rauimd /rom small husinecsae..

2. This  larm colects. abcontrect award duts lmm prwrm
contractord suocantrectars thac:  (a) nald one ar mare cantract: 3w 1300,.200
{avar 31 0CQ,2CQ ‘ar construction @t 3 guolic faciity): and (3] 1w ‘3quwed 0

(00Grt ocantracly awardad o0 3mal 3umnexs (S31, Smal Ziwavantaged
Sumnasc (S081, 4aned Women-Owned Small 3vaness [WQS3) zancams unger
suocantractng  dian. Ror the Ospartment atl Qetansa (0CO!, ‘e MNatianaei

Aemnauticr :1d Space Adminetmtian [NASA) and the Cosst Susrd, this fomm
siso  zollecis mjocontract sward data for Histancady 3lecx Taokeges snd
Univearatiss (H8CU«i and Mlnanly lnstitutians {Mis).

3. This recort must Se wmbOmitted ssmb-2nnually {for he tx months snded March
315t ind the Tweive monthe sndod Saplambder JQUN tor zontm<aiz wah the
Cepertmant af Gedanse (O0GQ! and snauady {lor the Oweha 7angis andad
Seatamaar ICTN) !or contractz with civiilan agancies, axcept far 23/Tractt covarnd
3y 3n appved Commuarcisl 2eseetes Plan (see pacial innructone 'a ngnt-nand
calumni, Reports are due 30 days after the clowe of sach reporting perad,

4, This reoart may bSe submittad on 4 Corporata, CAMoany, ar MAdivisan {a.3..
lant ar divimon ageradng on & seperale 9matit cantar] Sasie. unest Jtherwise
diractaq 3y the agency awarding the cantract.

S. H a4 anmae contractor/subcontractar is perfanming wark for more Nan one
Fodecal agancy, & meparate mpart dtad De suamitted (G ¢ach agency owvwring aniy
that agency’s contracts, pravidad 4t least one ol thet 3gency s 2WTTICLE is Avar
$5C0.0C0 {over 31,000,000 tar canstruction al s public [aciity) 10d zantaine a
ugcantracting plan. (Nate that OOQ is cansidersd !0 da a tingk igency; see
AeXT NSTTUCS SO, | v
B

5. Far 0G0, s canwmilidacad ~part should De. mbritted lor sd £0a1r3cts swarded
by military departmentwWagencies and/or subcon(racts awarded Dy 300 grima
contructare, Hawavar, DQO cantractors involved in construelen and related
Mantananca and rapair must Mt a tegarale report tar aach COC samoanent,

7. Qnly subcantracts involving perfarmance within he U.S.. Xz 29swmezions,
Puerta Aica, end the Trust. Tamitory of the Pacilic Islands should e .Aciuded in
his ragore.

3. Purchases from a curpqud-cn. comgany, ar mubdivision that is sn afHillats of
the prme/aibcantractor ace nat includad ln this report.

3. Subcontraqt award daca rapartad on this fonm by pnime contraciars/ rubcon-
tractars el be limited to awards mads to their immodiata subcangasciact, Condit

.. caanat be takan lar awards made 10 Jower ller mubcontractors,

. 10, Sea special instructions it right-nard column for Commercial Sesiveralans,

SPECIFIC INSTRUCTIONS

8LOCX 2 Entar the nino-pasition Contractor Establithment Cade [CZCT that
identilies the tnacific cantractar establishment. (The CZC cansistz at eight digits
lainwed by one laftar, It ix the mwmanwbilty of tha cantracting scthty to obtain
the CEC lar x company that does nat have ona. The CEC ix (0 coincide with the
addross in Block 1.)

BLOCX 4; Check anly one. Nots that Macch 11 regresents the ux manths from
Qctaber et and that Septambar JOth faprasants the Twehe manths ‘rom October
15st. Enter the yoar of the reparting pencd, li.e.. Mar

BLOCX S: Check whether thiv repart is a “Raguiar,® “Fnai.” and/ar "Revised 2
repart. A “Final® repart shoukd be checkad only it the contractor has comekstel

it i2 reparting. A “Revisad” repart iz 2 changea to 4 regort gravicudy mdmict.
the 1amae penad.

BLOCX §: identify the departmant ar sgency administaring the maja
wibcantractng plane, y

8LACK 7: This raport sncompaessss 2l contracts with the Fedaral Gave
e sgency o which it is wbdmitted, inciuding wbconracts received

whather the ConTaciar is 4 prime contractar, subcontracior, o %0
ane}.

it thie mgort!
- TP Plact,
1Qa Ywough 11

JLACK 9: Check only ana.,
is undar an agproved Commarcial Predwore Plan,
the centractor must tpecily e parcantage of dollart in Blockg
J0tnbutadle 1o {he agency te which this ragort iz Deing tubmete

8LACK 9 identify the majar product a¢ sanvics linas ol the repfieting oram'cmnn.

BLAOCXS 10a through 121: These antries shauld incltde all Pubcontract awerds
ralulting fram contractz oc subcontrects, raogardloss ol daltar smaunt received
from e sgency to which thix repart iv submittad, I reporting as 2 mbdconTactor,
report il wheonTacts awarded under prime contracts, Amaounts whould includs
both dirsct swards and an pproprists prorated partion of indivmct awards. (The
indiract portian is Based on the percentage ol work Bang peranmed lae the
organization to which the report is being tubmittad in relatian ta ather wark Yeing
perfarmed Sy the prAma contractor/subcontractar.l Do not lnclude swurds made n
wigpart ¢l commercial budnesa unkem “Commaencsl Semdwers’ (s checkad n Black
8 (see Special Instructions for Comwmerclal pesdente Plana in rght hand columai.

2. prvuc.i’u&p F

el & c\v\.i

,Ola.\-s

o) r-:aduc"'"

Aapart onty thowse doders mbdcantracied this flecal far 2 =
dicatad ' 3lack .. yrar T8r he Feroc
3LACK 10a: Ampart 3l mibcontrcts swardad to 338« including aubcantryets
ta S0Bs snd WCS3a. For G0, NASA, and Coast Guard sontre:s nelude
wdcantracing awarde 10 HBCU e ang Mig : :

3LACK 10h: Aeport ad mbcantmcis awarded to large Businacas (L34},
2LQCX 1Ce: Aagart an

s ling tNa jrand totsl at Al subcantracss ‘i,
at linas 1Qa and 1Ch}, e

sum

W QACKS 11 and 13 Zach af thees tame s 3 wbCaregory ot 3lack !Qa
Nata that 1 some Cases the came doilar may De reoomad an botn 3laak '.~1
and lack 12 (i.a., SCBe awned By womon)! likewise supcontracis ta
HBCUa ar Mis shouid be reported on bath 3lack 11 ang 13,

BLQCK 11 Pagort s wmocantract: awarded o SCBx
waman-awned ST8xl. For 0G0, NASA, snd Cosst Guaerd contra
moconirsct awards (g H3CU« and Mix.

linetuding

cle, nciude

8LaCX 12 Regart all wacantry
Bumnecs firms [including 3081 o

12 awardad to Waman-Ownad Smail
od By women),

Vi
BLACX 13 {For contrmetx w000, NASA, snd Cosst Guard): Zatar tha
doifar vaiue a! il -ubc:n(n:wrm HBCUuMis,

1. This mvoart is du

fan Cctobar 30t sachuyaar far the prawviaue liscal
yaar andaa Sentamd, B N

¥ 3cu.

b
ot swbmitisd By ragorting arganuzations that Nave 3n
nogy-wida annuai  rubcantracting plan  far  camunarcial
pamboerr inail infgluda all sudcantracting activity undar cammarcial-prewecTs
plane in aftect fPuring the vaar 2nd mail e asbmirted ln addition o the
far otherthan-commarcial wwedaerrs if aay,
- B e ]
acks 10a wough 13 the total aof all subcantract awarde
Plan. Show Iln Slock 3 the
¢ lhl:..j‘aul that is sctributable to the sgeacy te which thix
Q subviwtted. This regort must ba submitted to ssch agancy
Mh cantracte b‘r cemmarcial produciz cavarad Sy an aporoved
al-ProTTTTY Plan weara racsivad,

= 2. The sanual
439;@\«4 comodf

,'fa,’m 3

4 [Tom. meant o tvoduet or Sevurc e Hhn?

[’
1. yCommurcial praducts means products wld in substantial quantites o 54‘7“’ s

eneral public and/or industry at extankished catalag o Mackat aoces.

pana FCial O lai o et pfzOchaidron
Subcontract maane a conuact, purchase ardar, amendment, or uthar ob Ca

gal abliqatian sxecutad by the arime cantractar/tubcaatractar calling far b .

Fmippliec ar mrices requiced lar the perfarmanca aof tha ariginal contract ar i

Shk 2,3
I, Direct Subcontract Awards are those that are identified with the
perfacmancs of ane ar mare wecific Gavernment comeracis),

—~¥  Indirect Subcantract Awards are those which, because al incuresnce

‘lae comman or 0Nt purpasaes, ire nat identitied with tacific Govemmant \
contracts; these awards arm rolated ta Government coatract performanca

but remamn for silocation aftdr direct awerds hevw bean detarmined snd

identified ta wpecitic Gavemmant contracts.

SUBMIMTTAL ADORESSES FOAR QRIGINAL AEPCRT

Far DGO Cantrectors, send reports lo tha cagnizant coatract adminicustan
olfice 38 stated In the cantrect,

For Clvilan Agency Cantractars, wend raporta ta awarding agency:

1. NASA: Forward mmgorts ta NASA, Qffice of Procuremaent (HCI,

Wasningtan, 0C 20548

QTHER FECERAL OEPARATMENTS QR AGENCIES: Farward
regart ta the OSCBU Cirsctar uniess atharwisa providad for in
insguctiane By the Capartment ar Agancy,

2.

FOR ALL CONTRACTQRS:

SMALL BUSINESS AOMINISTRATION (S8A): Send “into copy” ta the
cagnizsnt Cammercial Marxel Reasresartative (CMA) ot the address 3rovided
by S8A. Call S8A Maadguarters in Wadhington, OC ac {2Q2) 2053175 lor
corract eddruss it unknawn,

law weawe a s0bcantra e."('u.i

e e ror 'S Liscal bl %

i fvthe cwtire
WSapplieable T~ SN0 4y either <2
w & FESABARD FORM 295 mev. (095 BACK

" ’-e Lo ha
- n...l... J-LIV/K#A



(Billing Code 6820-34-P)
DEPA.R_TDE:NT OF DEFENSE
GENERAL SERVICES ADMINISTRATION
NATIONAL, AERONAUTICS AND SPACE ADMINISTRATION
48vCFRvParts 11, 19, 52, and 53
[FAR Case 59—042] -

Federal Acquisition Regulation;
Ligquidated Damages

AGENCIES: Department(aq Defense (DoD), General Services

Administration (GSA), and the National Aerconautics and Space

\—* .
R
.

Adminiscration (NASA).

ACTION: Proposed rule with reguest for comments.
$ .
- £

»

- SUMMARY: The Civilian Agency Acquisition Council and the

Defense Acquisition Regulations Cogncil are. proposing to
amend the Federal Acquisition Regulation (FAR) Parts 19, 52,
and 53 to clarify policy on liquidated damages and
commercial subcontracting plans and implement OFPP Policy
Letter 95-1, Subcontracting Plans for Companies Supplying

- e
Commercial Items. j/\ CY/MG/Q/ m% 0Y//') oY) Mﬁ[’\/ $; m@“/ﬂ%
DATES: Comments on the proposed rule éhould be submitted in
writing to the FAR Secretariat at the address shown below on
or before (60 days after publication) to be considered in

the formulation of the final rule.

ATTACHMENT 2

-V



ADDRESSES: Interested parzies should submit writcten

éomments‘tb: General Services Administration, FAR
§ec;§tériac (VRS), 18th and F Streets, NwW, Rcom 4037,
Washingtoh, D.C. 20405. 2lesase cite FAR Cass 89-042 in all
correspondence related to this issue.
FOR FURTHER INFORMATION CONTACT: For general information,
contact the FAR Secretariat, Room 4037, GS Building;
Washington, D.C. 20405 (202) 501-4755. Please cite FAR Case
85-042.
SU'PPLEMENTA.RY’ INF?RMATIQN:
A. BACKGROUND
An igterim rule was published on July 21, 1989 (54 FR

30708), to reguire a prime contractor tsagay liquidated
" damages upon a finding éf lack of good fai;h effort to meet
its small business subcontracting goals. This rule
implemented Section 304Aof the Business Oppbrtunity
Development Reform Act of 1988, Pub. L. 100-656.

Significant revisions to the interim rule were proposed
based on analysis of public comments. Extensive discussions
took place regarding long-standing problems of trying to
extend and adapt the requirement of Section 8(d) of the
Small Business Act to contracts for commercial products, now
compounded by the introduction of liquidated damages. To
resolve those problems, the case has been held pending
release and conformance to xgg FAC 90—32, published on

e .
< B 5%



September 18, 1995 (60 FR 43

[\

31); “Acquisition of Commercial

Items, ” and & OFPP Policy Letter 93-1, “Subcontracting

?lans for Companies Supplving Commercial Items.”
B. Regulatory Flexibility Act
The proposed rule is not expected to have a significantc

economic impact on a substantial number of small entities

within the meaning of the Regulatory Flexibility Act, 5

seg., because small businesses are exempt

——

U.s.C. 601,

in

from subcontracting plan requirements per FAR 19.702(b).

+

c. Paperwork/Redgction Act

C
R s

The Paperwork Reduction Act applies, the propbsed rule
raguires contractors to submit SF 295 report on both a
contractor and government fiscal year bagis, as well as to

S5

supply some additional information. The SF 295 is currently

cleared under OMB # 9000-0007. Updated information for the ,= .

Department of Defense follows:

Updated Addition for Revised
Current FAR Case 895-042 DoD Est.

Estimated respondents 1554 1554
Average responses annually 4 4
Total annual responses *5823 100 *5823
Estimated hours/response 16.23 .08 16.51
Total hours 95,672 97,789
* The above two lines do not multiply to equal total

annual responses because SF 295s for commercial plans are
submitted annually and all others quarterly. Our data
includes an estimate of 231 commercial plans, with an )

increase of 100 due to the requirement for contractors to ,

PR



report both on their fiscal yvear and the government fiscal

year. We estimated an additional 2 hours per commercil olan
based on this case.

1

(a1

‘List of Subjects in 48 CSR Parts sk 52, and 535%

Government procurement.

)
i

Post-It™ brand fax transmittal memo 7671 | # of pages » 4\5
A T URE

. o

Dept. Phona #

Fax # - Fax »




IENT 3Y:EXEC QFC PRESIOENT i 9-28-35 ; 1:53PM

202 =0

-

: 2023353137~ Q87 3 3

PAPERWQORK REDUCTION ACT SUBMISSION

17th Srest NW Washington, OC 2030%

Plaase raad.iNe inetructions beiure compisting this form, For additional tomms or assistancs in compietng this form, :a.—;:.r.;_—",;.‘_,‘-'
- Paperwork Clasranca Cfficer. Serxd twa copies of this form, the codacion insTument D be mviswed, tha Supportng Statemarr, 3 Ay
documentation f Gtfics of Information and Raguiatory Atfairs, Gifice of Mansgement and Budgst, Docket Ubrary, Ream 10162, 725

<‘L‘ld:;;u

a. Revisicn ot & currently xpproved coiiecion

e Extarmion of & currently uppraved colacton

4 T Reinetstement, withaut charigs, of & praviausly spproved
oailectan (o which approval Nas axgpired

o. (J Reinsmrement, wit change, of 2 previously esprved colecdon
for which sppavel hes exgired

t. O Sxisting aouection M use without an O corerol nUMOer

1. AgencyrSusagency originating requast 2 QuE cantot umoer 2 Cinas
Do /GsA [ WASA - Ak Secreharst| v2 240-0006 T
1. Type of Infacmation cotectdn (cneck ane) 4 Type of raview recussiad (onscr ane) - N
@ (J New catiecton LK Reguiar

n Emergency - Appmvel requasted byt
a. (0 Dslagatact

5. Smail antitias
Wil tTis infermation couection Aave & signifloant STONOINIC ImTadt on 4
aunamraial AUMOer ot amalt srmites? d vea Na

- Frar D=4, rcxs item AZ of Supporting STt Derucions

4, Raquesiad sxpiraton date
2 O Three years from sporovet dam 5. Othar  Bpecily: /

7. e Ty b cantractiw

Con Frre s (sF 7

25%)

p(a.ns 5u6Con7‘fﬁc7‘/“f /86/)01-7‘" _74:— L advet i/

& Agency form numbBeda) (¥ appicazie)

S F a2

JARCuae. §F-¥2  FRR Sccteoms Afbectic. Sobgart /7] 52,2

2. Kaywords

6)"“6"' MC—W‘\“ p\"or.u r_e,_m‘em)r

disadvantaged,
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-19. Cartiflcaticn for Paperwork Reduction Act Submissions

On behaif of thig Federal agency, I certify that the coilection of information eocampassad by this request complies with
§ CFR 13209. '

NOTE: The text of 5 CFR 1320.9, and the rulared provisions of § CFR 1320.8 (b) (3), appear at the cad of tha

instrucdons. The cerrificanion it to be made with reference 10 those regulatory provisions o ses fo#is in
the instrucsions.

Ths following is a summary of the topics. regarding te propased callecton of infermadion, tas the certificatica covers:
It is aeccasary for the proper performance of agency functions;
"It avaids unnecessary duplicadons '

It reduces burden on small entides;
It uses plairt, cobersat, and unambiguous terminology thas is understandable ta respondents;
Its implementarion will ba consistent and comparbie with careat reparting and reccrdkeeping practces:
It indicates the reention periods for recardkesping Tequirsments;
It informs respondents of ths information called for undec SCFR 13208 BY (3):

() Why the information is being collected;

@) Use of information:

(i) Burdsa estnacs:

(iv) Nagre of rasponse (voluntary, requirsd far a benefit, or mandarory);

(v) Natmre and exmnt of confidentiality; and

(vi) Need ta display curreatly valid OMB contal mumber::

It was developed by an office that has planned 2ad allocated resqurzss for the cfficient and effscdve manage-
ment and use of ths information t be callsctad (see note in Item 19 of the inswucdons);

It uses effective and efficient sumdstical survey methodology; and

It mekes appropriata use of informaton teshrology.

If vera afe unable to certify compliance with any of these provisions, idenrify tha itsm below and explain thcr:ut:lnm
It=m 18 of the Supporting Statsment.

Signaturs of Sankr Cfticial o Saxgnes ‘ Cxre

aMB B>

10/88



December 4, 1996 (revised)

SUPPORTING STATEMENT FOR 9000-0006
SUBCONTRACTING PLANS/SUBCONTRACTING REPORT
FOR INDIVIDUAL CONTRACTS (STANDARD FORM 294)
FAR CASE 89-42, LIQUIDATED DAMAGES

A. Justification.

1. In accordance with the Small Business Act (15 U.s.C. 631,
et seq.), contractors receiving a contract for more than
$10,000 agree to have small business, small disadvantaged
business, and women-owned small business concerns participate
in the performance of the contract as far as practicable.
Contractors receiving a contract or a modification to a
contract expected to exceed $500,000 ($1,000.000 for
construction) must submit a subcontracting plan that provides
maximum practicable opportunities for small, small
disadvantaged business concerns, and women-owned small
businesses. Specific elements required to be included in the
plan are specified in section 8(d) of the Small Business Act
and implemented in FAR subpart 19.7.

In conjunction with these plans, contractors must submit
semiannual reports of their progress on Standard Form 294,
Subcontracting Report for Individual Contracts.

This proposed rule implements Section 304 of the Business
Opportunity Development Reform Act of 1988, Pub. L. 100-656.
Section 304 of the statute requires a prime contractor to pay
liquidated damages upon a finding of “lack of good faith
effort” in meeting its small business subcontracting goals.
It further implements OFPPF’ s Policy Letter 95-1,
Subcontracting Plans for Companies Supplying Commercial
Items, and a draft policy letter entitled, “Subcontracting
Plans.”

The rule does this, in part, by adding to the subcontracting
plan requirements, the following additional requirements:

(1) A statement of total dollars planned to be
subcontracted and a statement of the total dollars planned to
be subcontracted to small, small disadvantaged and women-
owned small business concerns.

(2) A description of the principal types of supplies and
services to be subcontracted and an identification of the

/05



types planned for subcontracting to small, small
disadvantaged and women-owned small business concerns.

(3) A description of the methods used to develop the
subcontracting goals.

(4) A description of the methods used to identify
potential sources of solicitation purposes.

(5) A statement as to whether or not the offeror
included indirect costs in establishing subcontracting goals,
and a description of the method used to determine the
proporticnate share of indirect costs to be incurred with
small, small disadvantaged and women-owned small business
concerns.

2. A satisfactory subcontracting plan is required before a
contract exceeding $500,000 ($1,000,000 for construction) can
be awarded. The contracting officer must examine the
information in the proposed plan to determine if the plan 1is
in compliance with the Small Business Act and the FAR. In
addition, the information is used for policy and management
control purposes.

Information submitted on Standard Form 294 is used to assess
contractors’ compliance with their subcontracting plans.

3. Use of improved information technology will not reduce
the burden of providing this information.

4. Submission of duplicate plans covering commercial items
has been eliminated by the use of Commercial Plans covering
company-wide production rather than a particular contract.
Reporting under Commercial Plans is done on the SF 295.
Information similar to that submitted on the SF 294 is not
already available to the contracting officer.

5. Small businesses are not required to submit
subcontracting plans or reports.

6. Collection of information related to the plan must be
done prior to award of the contract. Under sealed bid
solicitations, plans must be submitted with bids so that all
firms can be evaluated equally. Plans under negotiated
acquisitions may be required only from the firm(s) being
considered for award or, if the contracting officer
determines it necessary, submitted with initial offers.

7. Collection of information is consistent with guidelines
in 5 CFR 1320.5 guidelines.



8. An interim rule was published on July 21, 1989(54 FR
30708), to require a prime contractor to pay liquidated
damages upon a finding of lack of good faith effort to meet
its small business subcontracting goals. The rule
implemented Section 304 of the Business Opportunity
Development Reform Act of 1988, Pub. L. 100-656. It did not
include an OMB clearance. Significant revisions to the
interim rule were proposed as a result of the public comments
received on the rule. In addition, the rule has been furthar
revised to implement the aforementioned policy letters.
Because of the substantive changes, the rule is being
republished as a proposed rule and now includes a revision to
OMB clearance 9000-0006.

9. Explain any decision to provide any payment or gift to
respondents, other than reenumeration of contractors or

grantees. Not applicable.

10. This information will be disclosed only to the extent
consistent with prudent business practices and current
regulatory and statutory requirements.

11. No sensitive questions are involved.
12 - 13. Estimated Burden and Cost to the Public. Time

required for reading and preparing information is estimated
as follows:

For Submission of SF 294 Report

Estimated respondents .......... ... 1,200
Average responses annually ...................... X 22
Total annual reSpPONSES ...ttt it inennnnnnan 26,400
Estimated hrs/response ..........iiiiiniiinen.. X 2.2
Total hours for SE 294 ... ...ttt e e 58,080
HOUE LY Fate ittt et ettt et e e e eeeeennn X $42
TOLAl COSE vt it i e e e e e $2,439,360

For Development of Plan

Number of respondents ...........coiiiiiiiirnninnnn 1,625
Average LeSpPONSeS PEer YEAL .. .utuienienennnensns X 14
Number of plans per year ...........ceeeeeennnnnn 22,750
Hours per plan ....... et X 15.5
TOLaAl hOULS .+ttt ittt e i i e e eeeens 352,625
Hourly rate ..........c.ooeiiinino.. e e X $42
TOotaAl COSE vttt i e et et e e e e e ettt e e $14,810,250
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For Recordkeeping

Number oOf recordXeeDers ..........oiiuiiiiiiiin.. 1,625
Annual hours per recordkeeper .................. X 115
Total NOULS ittt e e e e e e e e et e e e e, 186,875

14. Estimated Cost to the Government.

Annual recordkeeping burden and cost:

Number of responses per year .............ooeuie.a. 49,150
Hours per response .........iiiiiiii .. X 8
Total hoUurs .. ... e e e i 393,200
Hourly rate (including overhead) ....... e X $40
Total COoSt ...ttt e e $15,728,000

15. The change in burden reflects the additional
requirements that e subcontracting plan must include, which
are being added to the Federal Acquisition Regulation under
FAR Case 89-42. They are:

(1) A statement of total dollars planned to be
subcontracted and a statement of the total dollars planned to
be subcontracted to small, small disadvantaged and women-
owned small business concerns.

(2) A description of the principal types of supplies
and services to be subcontracted and an identification of the
types planned for subcontracting to small, small
disadvantaged and women-owned small business concerns.

(3) A description of the methods used to develop the
subcontracting goals.

(4) A description of the methods used to identify
potential sources for solicitation purposes.

(5) A statement as to whether or not the offeror
included indirect costs in establishing subcontracting goals,
and a description of the method used to determine the
proportionate share of indirect costs to be incurred with
small, small disadvantaged and women-owned small business
concerns.

As a result of the above, there is an increase of 11, 375
burden hours associated with the increase in “plan”
requirements. This rule also results in burden hours
associated with reports against plans on the SF 294. There
is a decrease of 7,620 hours because of an increased reliancs
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on company wide plans for commercial products under which ths
SF 294 1s not submitted.

16. Statistical methods are not used in this information
collection.
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July 20, 1989

CIVILIAN AGENCY ACQUISITION COUNCIL LETTER NO. 89-6

TO: Civilian Agencies Other than NASA
SUBJECT: FPederal Acquisition Circular (FAC) 84-50, Liquidated
Damages

This CAAC Letter provides a copy of the PAR revisions being
issued under FAC 84-50 for your immediate use., The FAC was
published in the Federal Register as an interim rule on July 21,
1989. A copy of the FAR coverage is attached.

FAC 84-50 implements section 304 of the Business Opportunity
Development Reform Act of 1988 (Pub. L. 100-656), which, among
other things, requires a prime contractor to pay liquidated
damages upon a finding of lack of good faith effort to meet its
small business subcontracting goals.

The FAC i1ncludes a new clause, Liquidated Damages (FAR 52.219-16)
which must be included in all contracts awarded on or after
August 15, 1989. Distribution of this CAAC Letter in advance of
the loose-leaf FAR coverage is necessary to provide contracting
officers sufficient time to amend solicitations to include the
clause.

HAR . ROSINSKI
Actigg Chairman
Civilian Agency
Acquisition Council

Enclosure
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Federal Acquistuon Circular (FAC) 84-50 amends the Federal
Acqusition Regulation (FAR) as specified below:
ITEM—LIQUIDATED DAMAGES

FAR 19.701, 19 702, 19.705-4, 19.705-6, 19.706, 19.708 are
revised and 19 705-7 and the clause at 52.219-16 are added to
implement section 304 of the Business Opportunity Development
Reform Act of 1988 (Pub. L. 100-656) which, among other things,
requires a prime contractor to pay liquidated damages upon a finding of
lack of good farth effort to meet 1ts small business subcontracting goals.
The contracting officer’s final decision ts expressly made subject to the
Contract Disputes Act.

Liquidated damages will be assessed at the actual dollar
amount by which the contractor failed to achieve each subcontract goal,
Such damages may be in addition to any other remedses the Government
may have under the contract.

These changes apply to contracts awarded on or after
August 15, 1989,

Therefore, 48 CEFR Parts 19 and 52 are amended as set forth
below*

1 The authority citatton for 48 CFR Parts 19 and 52
continues to read as follows:

Authonity: 40 U $.C. 486(c); 10 U.S C. Chapter 137, and 42
U.S C 2473(c).

PART 19—SMALL BUSINESS AND SMALL DISADVANTAGED
BUSINESS CONCERNS
2. Section 19.701 1s amended by alphabetically adding the

defimuion "Fatlure to make a good fasth effort to comply with the
subcontracting plan," to read as follows:
19.701 Defimtions.

"Fajlure to make a good faith effort to comply with the
subcontracting plan,” as used in this subpart, means willful or mtentional
failure to perform in accordance with the requirements of the
subcontractmg plan, or willful or intentional action to frustrate the plan.
*® Kk ok ko

3 Section 19.702 1s amended by revising paragraph (c) to
read as follows®
19702 Statutory requirements.

* kK ok k &

(c) Asstated n 15 U.S.C. 637(d)(8), any contractor or
subcontractor faling to comply 1n good farth with the requirements of
the subcontractmg plan is 1 matersal breach of 1ts contract. Further, 15
U 8.C 637(d)(4X(F) directs that a contractor's failure to make a good
faith effort to comply wath the requirements of the subcontracting plan
shall resuilt in the imposttion of hiquidated damages.

4, Section 19.705-4 1s amended by revising paragraph (c); by
redesignating existing paragraphs (d)(2), (3), (4), and (5) as (d)X3), (4),
(5), and (6); and by adding a new (d)(2) to read as follows.

19.705-4 Reviewmng the subcontractng plan.
* ok ok ok %

(¢) Innegotated acqusitions, the contracting officer shall
deternune whether the plan 1s acceptable based on the negotiation of
each of the s1x elements of the plan (see 19.704). Subcontracting goals
should be set at a level that the parties reasonably expect can result from
the offeror expending good faith efforts to use small and smail
disadvantaged subcontractors to the maximum practicable extent.
Particular attention should be paid to the dentification of steps that, if
taken, would be considered a good faith effort. No goal should be
negotiated upward 1f 1t 15 apparent that a higher goal will sigmificantly
wncrease the Government's cost or seriously impede the attainment of
acquisition objectives. An incentive subcontracting clause (see 52.219-
10, Incentive Subcontracting Program for Smail and Small
Disadvantaged Busmess Concerns) may be used when additional and
umque contractor effort could sigmificantly increase subcontract awards
to small or small disadvantaged businesses.

() * *

(2) In accordance wath 15 U.S.C. 637(dX4)F)ii1), ensure that

the goals offered are attamnable m relation to— 20

(1) The subcontracting opportumfies available to the} {v 0 ( 'J
contractor, commensurate with the efficient and economical 0 2
performance of the contract;

(i1) The pool of eligible subcontractors available to fulfill the
subcontracting opportumties; and

(1ii) The actual performance of such contractor in fulfiling the
subcontractmg goals specified in prior plans
* %k ® %k ok

5 Section 19.703-6 15 amended by addmg paragraph (f) to
read as follows-

19.705-6 Postaward responsibilites of the contractimg officer.
* % k *k &

(f) Imtating action to assess liquidated damages mn
accordance with 19.705-7 upon a recommendation by the admimstrative
contracting officer or receipt of other reliable evidence to indicate that
such action 1s warranted.

6. Section 19 705-7 1s added to read as follows:

19.705-7 Liquidated damages

(a) Maximum practicable utilization of small and small
disadvantaged business concerns as subcontractors m Government
contracts 1s 2 matter of national interest with both social and economic
benefits. When a contractor fails to make a good faith effort to comply
with a subcontracting plan, these objectives are not achieved, and 15
U 8.C. 637(d)(4)(F) dwrects that liquidated damages shall be paid by the
contractor.

(b) The amount of damages attributable to the contractor's
farlure to comply shall be an amount equal to the actual dollar amount
by which the contractor failed to achueve each subcontract goal or, in the
case of a commercial products plan, shall be that portion of the dollar
amount allocable to Government contracts by which the contractor
failed to achieve each subcontract goal

(c) If, at contract completion, or in the case of a commercial
products plan, at the close of the fiscal year for which the plan is
applicable, a contractor has failed to meet 1ts subcontracting goals and
the contracting officer dectdes in accordance with paragraph (d) of tius
subsection that the contractor failed to make a good faith effort to
comply with 1ts subcontracting plan, the contracting officer shall give
the contractor written notice specifying the failure, advismg the
contractor of the possibility that the contractor may have to pay to the
Government liquudated damages, and providing a period of 10 days (or
longer penod as necessary) within which to respond. The notice shall
give the contractor an opportunity to demonstrate what good faith efforts
have been made before the contracting officer 1ssues the final decision,
and shall further state that failure of the contractor to respond may be
taken as an admssion that no valid explanation exists. When
appropnate, the notice may mvite the contractor to discuss the matter,

(d) In determiming whether a contractor failed to make a good
farth effort to comply with 1ts subcontracting plan, a contracting officer
must look to the totality of the contractor’s actions, consistent with the
mformation and assurances provided m 1ts plan. The fact that the
contractor failed to meet its subcontracting goals does not, in and of
itself, constitute a failure to make a good fatth effort. For example,
notwithstanding a contractor'’s ddigent effort to idenafy and solicit offers
from small business and small disadvantaged busmness concerns, factors
such as unavalabihty of anticipated sources or unreasonable prices may
frustrate achievement of the contractor's goals. However, when
cons:dered in the context of the contractor's total effort in accordance
with its plan, the following may be constdered as mdicia of a failure to
make a good faith effort: 2 failure to attempt to identify, contact, solicit,
or consider for contract award, small business or small disadvantaged
busmess concerns; a falure to designate a company official to
administer the subcontracting program; a fatlure to maintan records or
otherwise demonstrate procedures adopted to comply with the plan; and
the adoption of company policies or procedures which have as their
objectives the frustration of the objectives of the plan.



' (¢) 'If, ‘ifter consideration of all the pertinent data, the
contracing officer finds that the contractor faled to make a good faith
effort to comply with 1ts subcontracting plan, the contracting officer
shall 1ssue a final decision to the contractor to that effect and require the
payment of liquudated damages in an amount stated. The contracting
officer’s final decision shall state that the contractor has the night to
appeal under the clause in the contract entitled Disputes.

(f) With respect to commercial products plans, i e , company-
wide or division-wide subcontracting plans approved under paragraph
(g) of the clause m the contract entitled Small Busmess and Small
Disadvantaged Busmess Subcontracting Plan, the contracting officer of
the agency that origmally approved the plan will exercise the functions
of the contractmg officer under this subsection on behalf of all agencies
that awarded contracts covered by that commercial products plan.

(g) Liquidated damages shall be i addation to any other
remedies that the Government may have,

7 Section 19.706 is amended by removing at the end of
paragraph (a)(4) the word "and"; by removing at the end of paragraph
(a)(5) the peniod and mserting 1n its place ”; and”; and by adding
paragraph (a)(6) to read as follows:

19.706 Responsibilities of the cognizant admunstrative contracting
officer.
* ok kW ok

@ * * *

(6) Immed:ate notice and rationale if, during performance, the
contractor 15 failing to comply m good faith with the subcontracting
pian.

* ok K Ok kK

8. Section 19.708 is amended by redesignating existing
paragraph (b} as new (b)(1); by redesignating existing (b)(1), (2), and (3)
as (b)(1)(2), (i), and (3i1); and by adding a new paragraph (b}(2) to read
as follows:

19.708 Solicitation provisions and contract clauses
x i N g

(b) * * *
(2) The contracting officer shall insert the clause at 52 219-
16, Liquidated Damages—-Small Business Subcontracting Plan, m all
solicitations and contracts containing the clause at 52 219-9, Small
Busmess and Small Disadvantaged Busmess Subcontracting Plan, or 1ts
Alternate I,
* ¥ k Xk %
PART 52—SOLICITATIONS PROVISIONS AND CONTRACT
CLAUSES

9. Section 52.219-16 is added to read as follows:
52219-16 Liquidated Damages-—Small Busmess Subcontracting Plan.
As prescribed m 19.708(b)(2), msert the following clause:

LIQUIDATED DAMAGES—SMALL BUSINESS
SUBCONTRACTING PLAN (AUG 1989)

(a) "Falure to make a good faith effort 1o comply with the
subcontractmg plan,” as used m this clause, means a willful or
mtentional failure to perform m accordance with the requirements of the
subcontracting plan approved under the clause in this contract entitled
"Small Business and Small Disadvantaged Busmess Subcontracting
Plan," or wallful or intentional action to frustrate the plan.

(b) I, at contract completion, or in the case of a commercial
products plan, at the close of the fiscal year for which the plan is
applicable, the Contractor has farled to meet its subcontracting goals and
the Contracting Officer decides in accordance with paragraph (c) of this
clause that the Contractor failed to make a good faith effort to comply
with 1ts subcontracting plan, established in accordance with the clause in

this contract entitled Small and Small Disadvantaged Business
Subcontracting Plans, the Contractor shall pay the Government
liquidated damages m an amount stated. The amount of damages
atinhutahle 1o the Contractor's farlure to comply shall he an amount
equal to the actual dollar amount by which the Contractor failed to
achieve each subcontract goal or, 1 the case of a commercial products
plan, that portion of the dollar amount allocable to Government
contracts by which the Contractor failed to aclneve each subcontract
goal,

(c) Before the Contracting Officer makes a final decision that
the Contractor has failed to make such good faith effort, the Contracting
Officer shall give the Contractor wnitten notice specafying the failure and
permutting the Contractor to demonstrate what good faith efforts have
been made. Failure to respond to the notice may be taken as an
admisston that no valid explanation exists. If, after consideration of all
the pertinent data, the Contracting Officer finds that the Contractor
failed to make a good faith effort to comply with the subcontracting
plan, the Contracting Officer shall 1ssue 2 final decision to that effect
and require that the Contractor pay the Government liqudated damages
as provided in paragraph (b) of ths clause.

(d) With respect to commercial products plans, 1.e., company-
wide or diviston-wide subcontracting plans approved under paragraph
(g) of the clause in this contract entitled, Small Busimess and Small
Disadvantaged Business Subcontracting Plan, the Contracting Officer of
the agency that originaily approved the plan wili exercise the functions
of the Contracting Officer under this clause on behalf of all agencies that
awarded contracts covered by that commercial products plan.

(e) The Contractor shall have the nght of appeal, under the
clause 1 this contract entitled Disputes, from any final decision of the
Contracting Officer.

(f) Liquidated damages shall be in addition to any other
remedies that the Government may have.
(End of clause)
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July 14, 1989

CIVILIAN AGENCY ACQUISITION COUNCIL
LETTER NO, 89-5

TO: Civilian Agencies, other than NASA

SUBJECT: Current Interest Rate

The Secretary of the Treasury has established an interest rate of
9-1/8 percent for the 6-month period beginning July 1, 1989, and
ending December 31, 1989, pursuant to section 105 (b) (2) of the
Renegotiation Act of 1951, as amended by Pub. L. 92-41, datved
July 1, 1971, A copy of the Department of the Treasury, June 28,
1989, federal Register notice (54 ¥R 272606) 1s enclosed.

This 1nterest rate 1s used 1n computing amounts paid by or

to the Government under the Contract Disputes Act of 1978;

the Prompt Payment Act; and the various payment requirements
throughout the FAR. For example, see 30.414-40(b), 30.414-50 (b},
30.415-50(d) (5), 30.415~60(b), 30.416-50(a) (3) (11i),
30.417-50(a) (1), 31.205-10(a) (1) (11), 31.205-19(a) (3) (1),
32.407(a) (2), 32.407(b), 32.610(b)(2),32.613(1), 32.614-1(c),
32.907-1(d), 33.208, 49.112-1(g), 49.603-3(b) (7) (x1v),
52.230-3(a) (5), 52.230~5(a) (4), 52.230-6, 52,232-12(f) (3),
52.232-17(a), 52.232-25(a) (6), 52.232-26(a) (5), 52.232-27(a) (4),
52.232-27(c) (2) (ii), 52.232-27(e) (4) (ii), 52.232-27(f) (2),
52.233-1(g), 52.249-2(1)(2), 52.249-3(1)(2), 52,249-6(1) (2), and
52.249-11()) (2).
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Act{fhig Chairman
vivilian Agency
Acquilsition Council
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Federa! Register / Vol 54, No. 123 / Wednesday, June 28, 1989 / Notices

ggﬂﬂn:
~

DEPARTMENT OF THE TREASURY

Fiscal Service

Renegotiation Board Interest Rate;
Prompt Payment Interest Rate;
Contracts Disputes Act

Although the Renegotiation Board is
no longer in existence, other Federal
Agencies are required to use interest
rates computed under the critena
established by the Renegotiation Act of
1971 (Pub. L. 95-41). For example, the
Contracts Disputes Act of 1978 (P.O 92~
563) and the Prompt Payment Act {Pub
L. 97-177) are required 1o calculate
interest due on claims ** * * at arate
established by the Secretary of the
Treasury pursaant to Pub. L. 92-41 (85
Stat 97) for the Renegot:ation Board

Therefore, notice 18 hereby given that,
pursuant to the above mentioned
sections, the Secretary of the Treasury
has determined that the rate of interest
apphcable for the purpose of said
sections, for the period beginning July 1,
1989 and ending on December 31, 1989,
is 8-1/8 per centum per annum.

Dated June 21, 1989
Gerald Murphy,

Fiscal Assistant Secretary
[FR Doc 89-152656 Filed 6-27-89, 8 45 am]
GILLING CODE 4610-36-M
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LETTER NO: 89-1

Td: Civilian Agencxes; other than NASA

SUBJECT: Current Interest Rate

The Secre.ary of the Treasury has established an 1interest rate of-
9-3/4 percent for the 6¢-month period beginning January 1, 1989,
and ending June 30, 1989, pursuant to section 105 (b) (2) of the,
Renegotiacion Act of 1951, as amended by .Pub. L. 92-41, dated
July 1, 1971. A copy of thae Department of the Treasury, December
<3¢, le88, Federal Register notice {53 FR 53¢l7) 18 encloged

This 1nterest rate i1s used in conout;ng amounts pald By or to the
Government under the Cuntract Disputes Act of 1978; the Prompt "
Payment Act; and the various payment regulrements throughout the
FAR at 30:414-40(b), 30.414-50(b),,30.415-50(d) (5), 30.415-60(b),
30.416-50(a) (3) (11), 30.417-50{a) (1), 31.205-10(a) (1) (11}, ‘
31.205-19(a) (3) (1), 32.407(a)(2), 32.407(b), 32.610(b) (2}, N

.32.613(1), 32.614-1(c), 32.907-1(d), 33.208, 49.112-1(q), ‘ f

49.603-3(b) (7) (x1v), 52.230-3{a)(5), 52.230-5(a) (4}, 52.230-6,
52.232-12(£) (3), 52.232-17(a)., 52.232-25{a) (6}, ‘
52.232-25(a) (5) (Alternate. 1), 52.233-1(g), 52:249-2(1) (2},
. 52.249-3(1)(2), 52.249-6(1) (2), and 52.249-11(3)(2). ‘

' sinsid
(signed) Harry S- RO : <
HARRY S: ROSINSKI
Acting Chairman,
Civilian Agency
Acquisition Council = -

Enclosure
cC: ficial Flié -~ VR, Reading File ~\VRR, VR, vi{Z)
, VRR fson :dg: 1/,10/8%x (CAAC Letter 89 1)
13187

concurrences:

/Ton Brooke '/ﬁgég7

/Jerry Olson

)
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